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AWARD

Thegrievorsclaimtheyareentitledtoseverancepayunderthe

EmploymentStandardsAct ESA Eachhadbeenemployedatthe

Collegesincethelate1980sassessionorpartialloademployees

andeachwasterminatedinApril1996

AtthetimethethreegrievorsagreedthatHeatherRobertsonwould

makeenquiriesontheirbehalfregardinganyentitlementtheymight

haveattheterminationoftheiremployment Theyweretoldbythe

employerthattheyhadnoentitlement Ms Robertsonthen

contactedtheuniontoseeiftheyconcurredwiththeemployerand

shewastoldtheydid Onthatbasisnoneofthegrievorspursued

thematteranyfurther

InMarch1997Ms Robertsonwasenrolledinacomputerskills

upgradecourse Duringlunchonedaythesubjectoftermination

andentitlementcameupandMs Robertsonwastoldthatshewas

entitledtoESA severancepay ShecontactedtheMinistryof

Labourandshewastoldtocontactherunion Shedidsothatsame

day Discussionsthenensued NotreceivinganysatisfactionMs

RobertsongrievedonMay14 1997 Ms BeachonJune3andMs

WilsononJune11

Theemployertakesthepositionthegrievorsareoutoftimeand

consequentlytheBoardiswithoutjurisdictiontodealwiththis
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matter Insupportofthispropositionitsubmitsthatthe

provisionsofthecollectiveagreementaremandatoryandthateach

ofthegrievorswasaware inMay1996 whentheiremploymentwas

terminated thattheemployerwastakingthepositionthattheyhad

noentitlementtoanything Consequently arguestheemployer the

eventgivingrisetothegrievancecrystalyzedatthattimeandthe

grievorswerefullyawarethenofthecircumstancesthatgaverise

totheinstantgrievances

TheunionarguesthatinMay1996noneofthegrievorshad

knowledgeofthepossibilityofanyentitlementtoseverancepay

undertheESA andthereforetimelimitscannotbesaidtostart

then ItissubmittedthatthetimelimitscanonlyrunfromApril

16 1997thepointatwhich oncetheissuewasraisedwiththe

College theytoldtheunionthatthegrievorshadnoESA

severanceentitlement

Theunionalsoarguesthatundertheformerprovisionsofthe

ESA employeeshadtwoyearsinwhichtolodgeacomplaintandas

theterminationsaroseduringthecurrencyofthe old ESA the

grievorsareentitledtopursuetheirclaimnotwithstandingthe20

daylimitapplyingtogrievancesunderthecollectiveagreement

Finally andinthealternative theunionarguesthatthesix

monthtimelimitunderthecurrentprovisionsoftheESA should

apply
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Itistritelawthatunderthecollectiveagreementthe20daytime

limitisamandatoryoneandthisBoardhasnoauthoritytoamend

oralterorvaryit Thequestionthatarisesiswhatisthepoint

atwhichthegrievorsbecameawareofthecircumstancesgivingrise

tothegrievances

BasedonthefactstheBoardconcludesthatthetriggeringevents

weretheterminationsfollowedbytheenquiriesofMs Robertson

bothoftheCollegeandtheunion Thespecificquestionaskedby

Ms Robertsonwaswhethershe andtheothertwogrievors hadany

entitlementflowingfromtheirterminations Theanswerwasno

Itwasatthatpointthatthemattershouldhavebeenpursued

TheunionreliedonanawardofarbitratorSwanReNorthernCollege

andOPSEU datedMay3 1991insupportoftheirposition In

thatawardarbitratorSwanputsforwardthepropositionthattime

limitsstartonlyatthepointwherethegrievorhastherequisite

knowledgeofthefactsinthecase Theissueinthatcasewas

recognitionoftimeworkedatthecollege Newfactscametothe

attentionofthegrievorandtheBoarddeterminedthatthetime

limitsranonlyfromthepointatwhichshebecameawareofthenew

facts

Theissueintheinstantcaseisnotsimilar Nonewfactscameto

theattentionofthegrievorsregardingthecircumstancesgiving
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risetothegrievance Therewasnothinglearntsubsequentlywhich

changedthematerialcircumstances ie thedeterminationbythe

Collegethatthegrievorshadnopostemploymententitlement That

istheissuethatwasgrievedinmid1997anditcrystalyzedMay

1996

AsarbitratorBrunnerwroteinReAlgonquinCollegeandOPSEU

October4 1983

itisnotwhenanemployeefirstappreciatesor
oughtreasonablytohaveappreciatedthatabreachofa
CollectiveAgreementhasormayhavetakenplacethat
triggersthecommencementofalimitationperiod but
ratherwhenthecircumstancesorthefactswhichgive
risetothecomplainthaveoccurredorhavecomeor
oughtreasonablytohavecometotheattentionofthe
employee

Intheinstantcase inMarch1997thegrievorsmayhavecomeon

informationthatledthemtoappreciatethatabreachmayhave

takenplace Thatdidnot however changethetimewhenthe

circumstancesgivingrisetothecomplaintoccurred

Thus theBoardfindsthatthe20dayperiodcommencedinMay1996

WithrespecttotheunionsfirstESA submission thata2year

periodappliesinwhichtoclaimbenefits wepointtosection

823b whicharethetransitionprovisionsandwhichmayhave

permittedacomplainttobefiledbeyondsixmonthsbutonlyifa
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complaintwasmadewithin60daysafterthedayonwhichthe

sectioncameintoforce Itwasnot

ThelastissueiswhetherthesixmonthprovisionoftheESA

applies TheBoardneednotdealwiththatissueasthegrievance

wasfiledoutsidethatperiod

Thegrievancesaredismissed

Signedthis30dayofMarch 1998

M BrianKeller Chair
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Iconcur Mr B Matheson
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