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AWARD

Atthehearinginthis matter thepartieswereagreedthattheboardof arbitrationhadbeenproperly
appointed andthatwehadjurisdictiontohearanddeterminethemattersatissuebetweenthem subject
tofourpreliminaryobjectionsraisedbytheCollegetothearbitrabilityofthegrievance Atthehearing we
heardevidence andargumentonthefirstoftheseobjections argumenton theother threeobjectionswas
providedsubsequentlyinwritingbycounsel Thereafter theboard ofarbitrationmet inexecutivesession
inToronto

Thegrievanceinthis matterwasfiledbyMr GlenE Baileyon September11 1992 Thegrievanceisin
the followingform

StatementofGrievance

Unjustlydenied aposition as fulltime facultyatCambrianCollege

Settlement Desired

Re instatementtofulltimestatuswithoutprobation Returnoflostwagesandbenefits
plusinterestsinceSept 1988

It iscommonground thatthe facts fromwhichthegrievancearisesrefertoacompetitionforafull time
teachingposition forwhichthegrievorunsuccessfullyapplied inJuly1988Thedisparitybetweenthe
dateofthefactsfromwhichthegrievancearises andthedateofthegrievanceitself leadstothefirst
preliminaryobjectionoftheCollege thatthegrievanceisinarbitrableonthebasisthatitisbeyondthe
mandatorytimelimitssetoutinthe collectiveagreement

Thetimelimitprovisionsofthecollectiveagreement whicharewellknowntoall ofthosefamiliarwiththe
relationshipbetweentheseparties aresetoutinArticle11ofthecollectiveagreementwhichwasin
operationatthetime Therehasbeennochange inanymaterialsectionatanytimesincetheeventsof
July1988 Therelevantprovisionsareasfollows

1101Sections1101to1105inclusive applytoanemployeecoveredbythisAgreementwho
hasbeenemployedcontinuouslyforatleasttheprecedingfour 4 months

1102 Complaints

It isthemutualdesireofthepartiesheretothatcomplaints of employees be adjusted as
quickly aspossibleanditisunderstood thatifanemployeehasacomplaint the employee
shall discuss it with theemployeesimmediateSupervisorwithintwenty 20 days afterthe
circumstancesgivingrisetothecomplainthaveoccurredorhavecomeoroughtreasonablyto
havecometothe attentionoftheemployee inorderto givethe immediateSupervisoran
opportunityofadjustingthecomplaint Thediscussionshallbebetweentheemployeeandthe
immediateSupervisor unlessmutuallyagreedtohaveotherpersonsinattendance The
immediateSupervisorsresponsetothecomplaint shallbegivenwithin seven 7 daysafter
discussionwiththeemployee

1103 Grievances

Failingsettlementofacomplaint itshallbetakenup asagrievance ifitfallswithinthedefinition
underSection1112c inthefollowingmannerandsequenceprovideditispresentedwithin
seven 7 daysof theimmediateSupervisorsreplytothecomplaint Itistheintentionofthe
partiesthatreasonssupportingthegrievanceandforitsreferraltoasucceedingStepbesetout
inthegrievanceandonthedocumentreferringittothenextStep Similarly theCollegewritten
decisionsateachstepshallcontainreasonssupportingthedecision



1105 General

a ifthegrievorfailstoactwithinthetimelimitssetoutatanyComplaintorGrievance
Step thegrievancewill beconsideredabandoned

b ifanofficial failstoreplytoagrievancewithinthetimelimitssetoutatany
ComplaintorGrievanceStep thegrievormaysubmitthe grievancetothe nextStepof the
grievanceprocedure

Itiswellknown andthevoluminousauthorityneednotbecitedsincetheparties wereessentially in
agreementatthehearing thattheseprovisionsaremandatory andthataboardofarbitrationhasno
jurisdictionundertheCollegesCollectiveBargainingActtorelieve againsttheeffectofthesetimelimits
The first and fundamental objectionbytheCollegetoourjurisdictiontohearthismatter onthemerits
istherefore thatagrievancedatedSeptember11 1992relatingto eventswhichtookplaceinJuly1988is
outoftime andmustthereforebedeemedtobevoidforallpurposesandnotarbitrablebeforeus

Thefactsonwhichthismatteraretoberesolvedarenotreallyindispute andmayberelatively briefly
summarized ThegrievorholdsaPhD inExercisePhysiology whichheearnedin1975 Afteraperiod
of timeworking inthePhysicalEducationDepartmentatLaurentianUniversity hewashiredatCambrian
CollegeinanewprograminPhysicalFitnessandLeisureManagementonJuly28 1986asaPartial
LoadTeachingMastertodevelopcourseoutlinesandtoassistwithstudentsalongwiththeProgram
Coordinator ThispositionlasteduntilAugust1987 atwhichtimehewasappointed asaSessional
ProfessoronanappointmentexpiringinApril1988 FromMaytoAugust1988 hewasretainedona
furtherpartialloadappointmenttoassist withthedevelopmentphaseoftheprogram

In July1988 duringthegrievorsappointmentasapartial loadteacher aregularfulltimepositionwas
postedwhich thegrievortestified wasessentiallythe jobhe hadbeenperformingsinceJuly1986 The
grievor applied wasinterviewedbutwasnotappointedtotheposition Whenhelearnedofthisoutcome
heimmediatelymadeanappointmenttoseehisdirectsupervisoronJuly21 1988 atwhichtimehe
askedforanexplanationforhisfailuretobeselected butdidnot receiveanyinformationsatisfactoryto
him

ThatinterviewtookplaceonJuly21 1988 andonJuly25 1988thegrievorwrotealetterto the
PresidentoftheCollege effectively demandingan explanationforhisnon selection Awrittenresponse
wasreceivedfromRC Hurly DirectorofPersonnelonbehalfofthePresident underdateofAugust9
1988 totheeffectthathe wassatisfiedthattheselectionhadproperlybeencarriedout

ThegrievornextwrotealettertoallmembersoftheBoardofGovernorsoftheCollege underdateof
September12 1988 AreplytothisdatedSeptember30 1988wassubsequentlyreceived effectively
upholdingtheselection

Finally afteranunsuccessfulattempttoraisethematterthroughhismemberoftheOntarioLegislative
Assembly thegrievormadeacomplainttotheOmbudsmanofOntarioonMarch1 1989 Followinga
lengthyinvestigation theOmbudsmanissuedareportdatedJanuary28 1992recommendingcertain
revisionstotheCollegescompetitionprocedures andalsothat theCollegepaythegrievorthesumof
10000 tocompensatehimforthe lossoflivelihoodhesufferedasa resultofthecompetitions

outcome

ItappearsthattheCollegecomplied withtheOmbudsmansrecommendation andpaidthatsumof
moneyto thegrievorThegrievor however remainedunsatisfied andpursuedhiscomplaintwithhis
memberoftheOntarioLegislaturebyletterdatedMarch23 1992 withtheChairoftheOntarioCollege
ofRegentsfortheCollegesofAppliedArtsandTechnologybyletterdatedMarch19 1992 withthe
SecretaryoftheCollegesBoardofGovernorsbyletterdatedMay5 1992 andwiththeChairofthe
BoardonMay11 1992 Finally onAugust20 1992 thegrievorraisedthematterwitheveryindividual
memberoftheBoardofGovernors bysendingcopiesofall thedocumentationdirectlytothem



Despiteallof thisactivity thereisnodisputethatthegrievordidnotfile agrievancepursuanttothe
collective agreementatanytimepriortoSeptember11 1992 TheUnionadvances twoexplanationsfor
thisfailureFirst the grievortestifiedthathedidnot filea grievancein1988 afterhavingmadea
complainttohisimmediatesupervisorinatimelyfashion becausehehadspokenwithMr Bill
Kuehnbaum thentheLocal UnionPresident and Mr Kuehnbaumhadtoldhimthathecouldnotfilea
grievancebecausehewasnotcovered bythe collectiveagreementasapartial loadteacher Mr
Kuehnbaum bythetimeofthishearingaVicePresidentof theProvincialUnion wasnotcalledasa
witnesseithertocorroborateorrefutethisversionofevents

Second thegrievorsaysthat helearnedforthefirst timefromtheOmbudsmansreportofanumberof
factsabout thewayinwhichthecompetitionhadbeencarriedoutwhich confirmedmysuspicionsand
toldmeofnewinformationIhadntbeenawareof Whenaskedoncross examinationtoidentifythisnew
information thegrievorsaidthathis suspicionsthataMr Barbeauhadbeendirectlyinvolvedinthe
selectionprocess andthenatureofhisinvolvement wereclarified Healsolearnedthatcertain
information wasbeforetheselectioncommitteeinrelationtohisapplicationthathehad notbeenaware
ofbefore includinghisstudentevaluations whichhethoughtwouldnotbeconsidered

Onthisbasis theUnionarguesthat inthewordsofclause1102 thetimeatwhich thecircumstances
givingrisetothecomplainthaveoccurredorhavecomeoroughtreasonablytohavecometothe
attention oftheemployee mustbedatedfromthereceiptoftheOmbudsmansreport and notfromthe
timeoftheselection sincethegrievordidnotpossesscompleteknowledgeofthecircumstancesuntilthe
Ombudsmansreportwasavailable

WeproposetodisposefirstoftheassertionthatMr Keuhnbaummayhavetoldthegrievorsomethingin
thesummerof1988whichstayedhishandfromfilingagrievanceatthattime Ifindeedthegrievoris
assertingacomplaintagainst theUnioninthisregard thisisnottheproperforumtodoso Wehaveno
jurisdictiontodealwithanysuchquestion nordoestheCollegesCollectiveBargainingActprovideus
withanyjurisdictiontowaivetimelimitsbecauseofanyperceivedunfairnesswhichmayhavearisenfrom
anyallegedfailureoftheUniontogivecorrectadvice Atthesametime however itseemsveryunlikely
tousthatMr Kuehnbaumwouldhaveadvisedthegrievorthathewasnotcoveredbythecollective
agreement andthereforehadnorighttogrieve ThereareanumberofreasonswhyMr Kuehnbaum
mayhavetoldthegrievorthatagrievanceonthesefacts wouldfail includingoneorallof theother
groundsforthepreliminaryobjectionsinthismatter Butthe evidenceindicatesthattheUnionhas
grievedonbehalfofpartial loademployeesonotheroccasions andthatMr Kuehnbaumhasbeen
involved ingrievancesbypartial loademployeesWethinkitismuchmorelikelythat theadvicegivento
thegrievorinthesummerof1988wasthat whilehecouldfileagrievanceagainstthefailureofthe
Collegetoselecthimforaposition thelikelihoodwasthatsuchagrievancewouldfailforoneormore of
anumberofreasons

Thesecondpointtobemadeisthat ifthenewknowledgegained fromtheOmbudsmansreportisthe
galvanizingfactorwhichmadethegrievorawareof thecircumstancesgivingrisetothecomplaint then
the timelimitshouldbegintorunatthelatestsometimeinMarch1992 atwhichtimethe grievorclearly
hadthatreportinhishandsandwassendingitouttovariousindividualsasthemainstayofhiscasefor
politicalreliefagainstthe College Evenonthattheory the grievanceisoutoftime

Weshouldobserve however thatwedonotthink thattheUnionstheoryinthisregardiscorrect While
everycase mustturnonitsfacts thecircumstancesgivingrisetoacomplaintofimproperrefusal ofa
postedpositionaregenerallyknowntoagrievorassoonasheorsheknows thattheapplicationhasnot
beensuccessful Thetriggeringfactorisnotsomepiece ofevidenceorsomehithertoconcealed
machination butthefactofthedenial Oncethatisknown agrievormustmakeuphisorhermind
whetherto fileagrievance andunderthis collectiveagreementmustdosowithinstringent and
immutabletimelimits It isonlyinaveryrarecasewherethegrievorwillnotbeputonnotice bylearning
ofthefailureofhisorherapplicationthatthetimehascometofileagrievanceorletthematterdrop

Inthealternative theUnionarguesthatacompetition grievancecanbeconsideredacontinuing
grievanceaseachdaygoingbyconstitutesanewbreach Withrespect wedisagree Arbitratorshave



nevermadesuchafinding toourknowledge andReSenecaCollegeandOntarioPublicService
Employees Union ChangGrievance 87P03 unreported May13 1988 Kates ispersuasiveauthority
bothforthepropositionthataselection grievanceisnotacontinuinggrievance andfortheproposition
whichwehaveadvancedearlierthatthecircumstancesgivingrisetoacomplaintofnon selectionare
knownassoonastheemployeeknowsthathisorherapplicationhasbeenunsuccessful

Finally theUnionarguesthatthegrievorneverreceivedareplyfromhisimmediatesupervisorpursuant
tohiscomplaintunderclause1102 andhewasthereforeatlibertytopressthematterontotheformal
grievancestageatanytimethereafter thusleavinghisgrievancerightsopenuptoandincluding
September11 1992 Inourview thisisprovidedforinparagraph1105b whichprovidesthatthe
remedy forafailuretoreplywithinthetimelimits atanyComplaintorGrievanceStep istopermitthe
grievortoadvancetothenextfollowingstageofthegrievanceprocedureWhenthisiscontrastedwith
thelanguageofparagraph11 05a whichsaysthatwherethegrievorfails toactwithinthetimelimitsset
outinanysuchstepthegrievancewillbeconsideredabandoned itisclearthattheintentionofthe
partieswastomakeafailuretoreplywithinthetimelimits simplythetriggerformovingontothenext
stepofthegrievanceprocedure withallofthetimelimitsstillapplicableasagainstthegrievor
Therefore wecannotaccepttheUnionsfinalargumentinthisregard

Aswehavealreadyobserved thepartiesalsoprovideduswithwrittenargumentonthree other
preliminaryobjectionstothearbitrability of this grievance Wehaveconsidered thosearguments but
the partiesrequestedthat ifweweretoresolve thismatteragainstarbitrabilityonthebasisofanyone
argument weshouldnotdealinourawardwiththe othersWeshouldobserve however thatitis
obviousto usthatthereareothersubstantialbarrierstothearbitrability ofthepresentgrievance andthat
bydisposingofthismatteronthebasisoftimelimits wedonotwishtosuggest that butforthis
technicality the grievancemighthavesucceeded Intheresult therefore thegrievanceisnotarbitrable
andisdismissed

DATEDATTORONTOthis18thdayofOctober 1994
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