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INTHEMATTEROFANARBITRATION

BETWEEN

COLLEGE

OPSEU

Before Susan Chair
Murray UnionNominee

Jacqueline EmployerNominee

Appearances

FortheUnion AndrewLokan Counsel
MichaelBadyk Grievor
RobertMills ChiefSteward

FortheEmployer RossDunsmore Counsel
MileKomlen Student atLaw
HyacinthJames SeniorHumanResourcesConsultant

THISMATTERWASHEARDINTORONTO
ONNOVEMBER ANDAPRIL



DECISION

Thisgrievanceconcernsthe seniority grantedtothe MichaelBadyk inviewofhis
priorservicewiththeemployerTheunioncontendsthatthesenioritycreditgivencontravened
thecollectiveagreement Theemployer alsoreferredtoasthe College seeksthe of
thegrievanceand indeed asserts thatthe wasentitledtonosenioritycreditwhatsoever
Infact heinitiallyreceivedninemonths credit whichwaslaterreducedtoeightmonthsThere
wasnoobjection toourjurisdictiontohearanddeterminethegrievance

The wereagreedtobythepartiesNowitnesseswerecalled documentarymaterialwas
onconsentThefactualcontextinwhichthisgrievanceistobedeterminedisnext

recountedTheformatofthe generallyfollowsthatagreedtobytheparties exceptwhere
groupingofseveralpointsisconvenientorbetter thechronologyTheimportofsomeof
thereferenceswillnotbeclearuntiltheparties submissionsandthevariouscollectiveagreement
provisionsaresetout

FACTS

ThegrievorwashiredintoafulltimecontinuingpositionwiththeCollegeeffectiveSeptember

2 Theappointmentletter datedJuly read inpart

Thenormaltwoyearprobationaryperiodhasbeenadjustedtorecognizethe9
monthsofsessionalservicethatyouhaveaccumulatedAsaresult yourseniority
dateis19851201andyouwillreachtheendofyourprobationperiodon198712

Priortothe ofhisfulltimecontinuingappointment the hadworkedatthe
Collegeforvariousperiodsasfollows

Sept1981 May1982 FullTie HumanStudies
Sept1982 1982 FugTime 3classesHumanStudies 2Technology
Jan1983 May1983 PartTii 2classes
Sept1983 May1984 FullTime 3classesHumanStudies 2Technology



Sept 1984 PartTiiTechnology 2classes
JanMay1985 Part Technology 2classes
JuneAugust1985 PartTime SummerIntake HumanStudies 2classes
Sept1985 May1986 FullTime HumanStudies

Itshouldbenotedthattheunionwasonlyrelyingonthe periods notthoseworkedon
partial load incalculating theseniorityentitlementTheparties respectivemethodsof
calculatingseniorityentitlementarereflected

PriortoApril thegrievorhadinitiatedinquirieswiththeCollegeastohisseniority
entitlement Theemployer throughJoanneMaguire manager hr systems hadrespondedin
writingonApril recalculatinghisseniorityentitlementTheresult wastoreducehis
entitlementtoeightmonthsfromnine Nogrievancewas atthattime Norwasagrievance
filedregardingthecalculationofthegrievorsseniorityentitlementpriortotheinstantgrievance
datedDecember Therewasnoagreementbetweentheemployerandthegrievorthat
hisprobationwouldconsistof twenty fourmonthsinfortyeight asdetailed

Inamemorandum toHyacinthJamesinhumanresourcesdatedFebruary171997 thegrievor
notedanearlierrequestthathisacademicsenioritybereviewedinlightofpastserviceThe
memorecounted that asaresult hissenioritywasreducedbyonemonthHeformally requested
thatthestatusofhissenioritybereviewedItwasagreedthat followingtheFebruary memo
MaguiiverballyadvisedthegrievorthattherecalculationofseniorityentitlementaspertheApril

memowascorrect

OnNovember the sentan complainttoJames outlininghisprior
serviceandassertingahigherseniorityentitlement thanthathehadbeenaccordedThe
employerrespondedinamemorandumdatedDecember indicating interalia thathis
senioritywascalculatedinamannerconsistentwiththeColleges practice

Thecollectiveagreementinforceatthetimethegrievorwashiredintoafulltimecontinuing
positioncontainedwordiisimilartothatinthecurrentcollectiveagreementExcerpts the
agreementsof 1989 91andthecollectiveagreementunderwhichthis
grievancearisesweretenderedinevidenceandwillbedealtwithfurtherbelow

SUBMISSIONS

Thesubmissionsofthepartiesarenextsetoutinhighlyabbreviatedform

Unioncounselassertedacommonsensepropositionthatthelengthofthepriorrelationship
betweentheemployeeandtheCollegeshouldberecognized subjecttotheprecisewordingofthe



collectiveagreementItwascontendedthatanyambiguityshouldbeinterpretedinfavourofthis
commonsenseviewofseniorityCounsel reviewedthe andthevariousprovisionsinthe
collectiveagreementsinsomedetail

Counselnotedthattheissuewasthecalculationofthegrievorspriorserviceforthoseperiods
whenhewasemployedonafulltimebasii inaccordancewitharticle2702BItwasargued
thatthoseperiodswerenot unlessanduntilthegrievorreceiveda
appointmentAtthatpoint thegrievorbecameentitledtocountthatpriorservice totheextent
permittedby provisionsinthecollectiveagreementCounselsubmittedthattheconcepts
ofseniorityandtheprobationaryperiodwerecloselylinkedEssentially counselarguedthatthe
collectiveagreement includingtherelevantAppendices createda rollingwindow ofa
eightmonthperiodpriortothedateofthegrievorsfulltimecontinuingappointmentduring
whichthegrievorwasentitledtohavehispriorfulltimeservicecreditedtowardtheprobationary
period Whenthe rollingwindow wasappliedtothegrievorscircumstances hewasentitledto
sixteenmonths creditforthatpriorservice leavingeightmonthstobeservedasprobation

Counselcontendedthatnootherprovisionslnthecollectiveagreementnegatedtheunion s
approachtocalculatingpriorserviceSpecifically AppendiiVIIIwasnotrelevanthereinasthat
provisionaddressedcircumstanceswheretheindividualwasretained toolongaperiodandat
tooconcentratedateachingload in theprovisionmandatedanautomaticconversiontoa
tilltimecontinuingappointment WithrespecttotheCollege sintialcalculation months
and thenreductionofthecredittoeightmonths itwassubmittedthattheCollegecouldnotrely
onitsoriginalcalculationas bindii onthegrievorwithregardtohispriorserviceentitlement
andthenresile that deal toreducetheentitlement

Casesreferredtoincluded St Lawrence November Brent
unreported February

Employercounsel aswell reviewedthevariousprovisionsofthecollectiveagreeementsin
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supportofhisassertionthatthe wasentitledtonocreditforhispriorserviceor inthe
alternative toeightmonths creditor inthe alternative toninemonths creditCounsel
alsocontendedthattheoperationofarticle2703C whichwasnotinthecollectiveagreements
priorto1989and thus wasnotconsideredbytheCollegeatthetimeofthe fulltime
continuingappointment wouldlimitthepriorservicecredittoamaximumoftwelvemonths
Counseldistiihedthosecasesreferredtobytheunion inpartonthebasiithatthelanguage
ofthecurrentcollective agreementhadchanged inparticular article

Employercounselarguedthatthevariousprovisionsofthecollectiveagreement whenread
together groundedaconclusionthatthe wasnotgivenafulltimecontinuingappointment
underanarrangementwherein theprobationaryperiodwastobe twentyfourmonthsin
eight onanabsoluteor rollingwindow basisConsequently the wasrequiredtoserve
atwenty fourmonthprobationaryperiodsincehedidnotfallintoaspecialcategoryinarticle
2702A2 Toholdotherwise counselcontended wouldcreateundue
particularlyinconnectionwiththeperformancereviewscheduleinarticle2702CCounsel
arguedthatshorteningtheprobationaryperiodwascounterintuitive inthatthepartiesexpected
timetoevaluateanindividualsperformanceFurther incounsel sview thephrase onthat
basis inAppendixVII PartI1 i shouldberead inthe context towarrantzeroprior
serviceentitlementsincethe basii onwhichthe receiveda continuing
appointment asnotedinhisappointmentletter wasnotaprobationaryperiodof twenty four
monthsinfortyeight

Inthealternative thecreditforpriorserviceshouldbelimitedtotheeightmonths ascorrected
bytheCollegeinitscommunicationwiththe whenheaskedthathiscreditbereviewed
Inthefurtheralternative thecreditshouldbelimitedtotheninemonthswhichwasinitially
creditedandonwhichbasisthe acceptedhisfulltimecontinuingappointmentin1986

CitedwereSeneca unreported February Brent College
June111991 Swan Fansbawe unreported Brent



Inreply unioncounseldistinguishedthosecasescitedbyemployercounselItwascontended
thatthecalculationofthe rollingwindow wasnot diiultFurther counsel
rejectedtheinterpretationassertedwithrespecttoAppendixVII PartI Ii specificallythe
phrase onthatbasis regardtoarticle2703C counselarguedthattheprovisionwas
applicableonlyto new employees notthosewithpriorserviceasasessional
Moreover torestrictthegrievorspriorservicewould togivethecurrentcollectiveagreement
aretrospectiveapplicationandwouldeffectivelylengthenthegrievorsprobationaryperiodto
twentyeightmonthsInthealternative ifarticle2703Cwasapplicable the wasentitled
totwelvemonths creditforhisprior service ratherthansixteen

DECISION

Itisusefultofirstsetouttherelevantprovisionsofthecurrentcollectiveagreementwhichwe
mustinterpret Forourpurposes exceptasspecificallynoted thereareno
inthelanguageofthecurrentcollectiveagreement thoseintheperiods
and1989 91 althoughtherelevantprovisionsappearindiirentplacesinthosevarious
agreements

Article27JOBSECURITY

Onsuccessfulcompletion probationaryperiod a employeeshallthenbe
appointedtoregularstatusandbecreditedwithseniorityequaltotheprobationaryperiodserved

ProbationaryPeriod

Afulltimeemployeewillbeonprobationuntilthecompletionoftheprobationary
period Thisshallbetwoyears continuousemploymentexcept amendedinthisArticle

2702A2Theprobationaryperiodforthefollowingwillbeoneyearscontinuousemployment

ia employeewhohas completedaprobationaryperiodatthesame oranotherOntario
CollegeofAppliedArtsandTechnology andishiredbytheCollegeinthesame
whichtheemployeeheldduringthepreviousprobationaryperiod



ii a teacherwhoholdsoneofthefollowingprofessional andwhohasone
yearormoreoffulltimeteacbingexperienceinGntarlo

validOntarioTeachersCertificate
BachelorofEducationDegree

ofEducationDegree

afulltime whoholdsone ofthefollowingprofessional andwhohas
oneyearormoreof experienceinaneducational in

validOntarioGuidanceSpecialists
Degreein orGuidance

iv aMltimelibrarianwhoholdsaBachelorsDegreein ScienceoraMastersDegree
inLibraryScience andwhohasoneyearormoreoffulltimeexperienceasaprofessional
ill

2702B Theprobationaryperiodshallalsoconsistof24fullmonthsofnoncontinuous
employment inperiodsofatleastone montheach ina48 monthperiodForthe
purposesof2702B acalendarmonthinwhichtheemployeecompletesISormoredaysworked
shallbeconsidereda fullmonth

Ifanemployeecompleteslessthan15daysworkedineachofthecalendarmonthsatthestartand
endoftheemployeesperiodofemploymentandsuchdaysworked whenaddedtogether exceed
15daysworked anadditional monthshallbeconsideredtobecompleted

Duringtheprobationaryperiodanemployeewillbeinformedinwritingofthe
employee sprogressatintervalsoffourmonthscontinuousemploymentor fullmonthsof
accumulatednon continuousemploymentandacopygiventotheemployee itis
understoodthatanemployeemaybereleasedduringthe fivemonthsofcontinuousornon
continuousaccumulatedemploymentfollowingthecommencementdateoftheemployee s
employment uponatleast30calendardays writtennoticeandduringtheremainderofthe

Ifrequestedbyemployee sprobationaryperioduponatleast90calendardays writtennotice
theemployee thereasonforsuchreleasewillbegiveninwriting

seniority

2703AThecalculationofseniorityforfulltimeemployeeswhoseserviceincludessomework
performedduringcertainperiodsshallbegovernedbytheprovisionsof VII

NotwithstandiianythinginthisAgreement it isagreedthateverynewfulltime



employeeinthebargainingunit exceptthoseonleavesunderArtiile22 Parental leave shall
serveatleastoneyearofactive employmentinthebargainingunitasaprobationary
period

APPENDIXVII SENIORITYCALCULATIONANDPREDECESSORINSTITUTIONS

PARTISENIORITYCALCULATION

Thefollowingprovisionsshallgovernthecalculationofseniorityfor employees
whoseserviceincludessomeworkperformedduringcertainperiods asfollows

i effectiveSeptember seniorityshallincludetheperiodof24fullmonthsofnon
continuousemployment mperiodsofatleastonefullmontheach ina48calendarmonthperiod
forthosewhocompletedaprobationaryperiodonthat sincethatdateForthispurpose
onlytheperiodafterSeptember shallbeconsideredandnoprioremploymentorcalendar
periodshallbetakenintoaccountorcredited

VIII SESSIONALEMPLOYEES

Asessionalemployeeis asa employeeappointedonasessional forup
to12 of ornoncontinuousaccumulatedemploymentina24calendar

Ifasessionalemployeeiscontinuedinemploymentformorethantheperiodsetoutin
AppendixVIII 1 suchanemployeeshallbeconsideredashavingcompletedthefirstyearofthe
twoyearprobationaryperiodandthereaftercoveredbytheotherprovisionsoftheAgreement
Thebalanceofsuchanemployeesprobationaryperiodshallbe12fullmonthsofcontinuousor
noncontinuousaccumulatedemploymentduringtheimmediately 24calendarmonth
period

Thesubmissionsofcounselhavebeen consideredFurther thecasescitedhavebeen
reviewedWedonotregarditasnecessarytodiscussthosecasesextensively referencesare
madetothedecisionsasappropriate
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Weagreethatthevariousprovisionsofthecollectiveagreementmustbereadtogetherand
interpretedasafunctionalwholetotheextentpossibleMoreover thesearesophistiited
operatinginacomplexacademicenvironmentInourview theconceptsofseniorityand
probationaryperiodarelinkedinthecollective inthatthepartieshavecreateda

forconsideringthepriorserviceofemployeeswhosubsequentlyreceive
appointmentsThat rejectssomeformsofpriorservicealtogetherand

restrictsotherformstoa temporalcontext

notedinNorthernColleee supra priorservicein formofpartial loadorpart timeteachingthe
Theunionhereindoesnotcounttowardthecalculationoftheprobationaryperiodandseniority

isnotseekingtohavesuchperiodsworkedbythe counted rather itsclaimisrestricted
Accordingly thesolelytothepriorfulltimeperiods assetoutinitem3oftheagreed

reasoningin supra isnotofassistancein theissuebeforeus

Aswell weregardthedecisioninSeneca supra asinapplicabletotheinstantgrievance
Inthatcase thearbitrationboarddeterminedthattheindividual sresignation hisfulltime
continuingteachingpositionresultedinaruptureoftheemploymentrelationshipso whenthat

theindividualwassubsequentlyrehiredtoa continuingteachingposition hewasnot
abletocounthispriorservicetowardshisprobationaryperiodsothathehadcompleted
probationaryperiodasofthedateofhisrehireItwasheldthatthe individualwasentitledto
serveonlyatwelvemonthprobationaryperiodbecauseofotherprovisionsinthecollective
agreementwhichrecognizedhispriorservice toamaximumofoneyearscredittowardwhat

Wedonot withtheanalysiswouldotherwisehavebeenatwentyfourmonthprobation
inSeneca supra butthecaseisnothelpfulinresolvingthequestion
entitlementtowardhisprobationaryperiod this

Finally thedecisionin supra was tobyemployercounselinthe
contextofpassagesthereinwhichnoted thatthecollectiveagreementgovernsthecalculationof
theprobationaryperiodInthatcase thearbitrationboardwassatisfiedthattheindividuals
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probationaryperiodwasproperlycalculatedWetakenoissuewiththatdecisionbut againitis
notappositetotheinstantcircumstances

More isthereasoningin Lawrence supra andin supra
Neithercase preciselyonpointbutthereareaspectsofbothdecisions areapplicable
hereinWearenotsatisfiedthatthecasesare since forthepurposesthe
arereliedon thelanguageintherelevantcollective agreementsdoesnot

Weaccepttheproposition enunciatedin supra thatanindividualwhoisgivena
timecontinuingappointmentbecomesentitledtoalltherightsenumeratedinthecollective
agreement includingthecountingofsomeformsofpriorservicetowardthecalculationofthe
probationaryperiodWelikewise thefindingthat now Appendix 3wasintendedas
aprotectivedevicetoprovidefor automatic conversiontoa continuingappointment
where asessionaliscontinuedinemployment aperiodinexcessofthat

TheissueinSt Lawrence supra concernedthecalculationofpriorservicetowardthe
probationaryperiodTheindiiualwas withfourmonthsofsuchserviceandthatfigure
wasreflectedinherappointment lettertothefulltime positionUltimately the
arbitrationboarddeterminedthatthecalculationwasincorrectandtheindividualwasentitledto
oneadditionalmonthofcreditInreachingthatconclusion thearbitrationboardrejectedthe
assertionbyemployercounselthattheindividualhadagreedtothe monthfigureandcould
notchallengethatnumber particularlysincenogrievancehadbeen atthetimeThe
arbitrationboardheldthattheindividualcouldnotcontractforlesserrightsthanthoseprovided
underthecollectiveagreementAccordiily shehadnotwaived norwassheotherwise
estopped fromchallengingthecalculationofherpriorservice thatconclusion weagree
Ouracceptanceof propositionalsodisposesoftheargumentbyemployercounsel that
thegrievorshouldberestricted inthealternative toeightornine credit priorservice
Wearenotpersuadedthat inacceptingtheappointment toafulltime position the

wasboundbytheCollege scalculationofhispriorserviceifsuchcalculationwasnotin



accordancewiththecollectiveagreementConversely wedonot thattheCollegewould
beboundtothefigureintheappointment letteriftbatwasinerror see
Thecontextinwhichsucherrorsmaybecorrectedmaywell animpactontheappropriate
reliefwhichshould grantedbutcannotgenerallyserveto carveinstone errorwhich
negativelyaffecttheseniorityrightsofotheremployees

Wehave thevariousprovisionsofthecollectiveagreementregardingthe
Weconclude thatAppendixVII PartI Iiprobationaryperiodandthecalculationofseniority

createsa rollingwindow oftwentyfourmonthsinfortyeight asassertedbytheunion
whichanindividual sprior maybeexamined purposesofsenioritycalculation
rejecttheargumentofemployercounselthatthephrase onthat intheprovision be
interpretedtomeanthattheremustbea agreementintheappointmentletter tothateffect
beforeanindividualisentitledto benefitofthe rollingwindow

Wealsoagreewithunioncounselssubmission thattheseniority in VII Part
I 1 i islinkedtothecalculationofthe periodthrougharticle2702BInourview
thecollectiveagreementlanguage whenreadtogether createsa forcalculatingprior
serviceandmayreducetheprobationaryperiodfromtheusualtwenty fourmonthsWhilewe
concurwithemployercounselthatthe doesnot within exceptions in
article2702A2wearenotpersuadedthatthe notcoveredbyarticle2702BOnthe
faceofthatprovision theprobationary is also astwentyfourmonthsin
eightThereisnodisputehereinthat themonthsinquestionare withinthemeaningofthe
articleIntheinstantcase that wouldresultinthecreditof monthsofprior
servicetowardtheprobationaryperiodAsnoted thatconclusionisnottheendofthe
matter

Employercounselsubmitted inpart thataprobationaryperiodwasnecessaryto the
capabilitiesofanemployee Weagreewiththatgeneralproposition the collective
agreement however thepartieshavenegotiatedalimitationontheprobationaryperiod



wouldotherwiseapply Thisarbitrationboardmustrespectthatbargain We also with
employercounselthatthe rollingwindow approachposes In
our view thecollectiveagreementprovidesa formula forcalculatingpriorservicecreditwhich
isreadiiascertainedatthetimetheappointmenttoaf time positionisofferedand
accepted Indeed theappointment letterincludesacalculationofsuchcredit Thefactthatthe
figurewaserroneousinthiscaseinthatthecollectiveagreementwasimproperlyinterpreteddoes
notprovethatthecalculationisunworkable

Despiteourinitialcommentsabout theunion scalculationofsixteen credit weareofthe
viewthat intheinstantcase nomorethantwelvemonths creditmaybegrantedThecurrent
collectiveagreement thefollowingprovision article2703C

Wotwithstandii inthisAgreement itisagreedthateverynew employeeinthe
bargainingunit exceptthoseonleavesunderArticle22 Parental leave shallserveatleastone
yearofactive employmentinthebargaining asaprobationaryperiod

provisionfirstappearsinthecurrentcollectiveagreementHowever itisthisagreement
underwhichthegrievancewastiledUnioncounsel several notholdingthis
articleapplicableinthe caseWe intendtodealbrieflywitheachin Whilethe
grievorwasnota hew employeeinthesensethatbehadprior teachingservicewiththe
College wearesatisfiedthat heisa newfulltimeemployee the forpurposes
oftheapplicabilityofthisarticleOurconclusionisreinforcedbythe languageofthe
articleinthattheprovisionapplies anythinginthisAgreement andcovers
every newfulltimeemployeeinthebargainingunitWeagreethat asageneralprinciple

provisionsarenotgivenretrospectiveapplicationHowever wederiveour the
instant collectiveagreement inconsequence areboundtogiveeffecttotheterms
conditionsinthatagreementIt wellbethat hadthe hisgrievanceundera
predecessor agreement theresultmayhavebeen But wehavedetermined that
thegrievorisentitledtochallengethecalculationofhisprior atthepointintimethe
instant was hemustdosowithintheconksofthecurrentcollectiveagreement



While oneperspective thisreasoningmayappeartoimposeaprobationaryperiodof
twentyeightmonths theprobationary thecontextofthe collectiveagreement
remainstwenty fourmonths Itissimplythatthepriorserviceiscappedattwelvemonths
becauseoftheoperationofthisarticleThatisno conceptually the loss ofprior
serviceasaresultoftheoperationofthe rollingwindow

Fortheforegoingreasons we thatthegrievanceisallowedtotheextentthatthegrievoris
entitled totwelvemonths credittowardseniorityandthecalculationoftheprobationaryperiod
asatthedateofhisappointmenttoa continuingposition effectiveSeptember1986
Obviously theprobationaryperiodhaslongsincepassedHavingissuedourdeclarationastothe
grievorsentitlement weremainseizedtodealwithany outofthe
interpretationorimplementationofthisdecision

DATEDthisAugust

Chair

concur withaddendum

Murray UnionNominee

I

JacquelineCampbell EmployerNominee



memberreluctantlyconcurswiththedecisionoftheChair

WhatisnotsoclearistheItisobviousthattheprobationaryperiodofoneyearmustbeserved
Thismemberwouldarguethattheuseofthewordrelationshipbetweenprobationandseniority

creditstoapplytothecalculationofseniority seversthe betweencalculationofseniority
Thecalculationofthosecreditsearned priorservicedoesnotinterferewithandprobation

creditstobecalculatedareapplied theemployeethemandatoryoneyearofprobation
has completedprobation thepointatwhichtheemployeemayactuallyusetheir

TheinterpretationgiventhegrievancebytheChairallowsthegrievortoapplymorecredits
towardshisseniority thancalculationsmadebytheemployeranditisonthat thismember
concurs

Murray


