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AWARD

ByletterdatedJune 27 1995 Counsel fortheUnionrequestedthattheBoardbereconvenedtodealwiththe
implementationof anawardoftheArbitratordatedJanuary22 1982bywhichtheGrievor wasreinstatedtohis
formerpositionwiththeCollegewithoutlossofseniorityorotherbenefitsandwithcompensation Theaward
datedJanuary22 1982 inallowingthegrievance wasthat

Thegrievorshallbeforthwithreinstatedtohis formerpositionwiththeCollegewithoutlossof seniority
orotherbenefitsandwithcompensation Asagreedbythepartiesatthehearing Iwillretainjurisdictionto
determineanyissuearisingbetweenthepartiesastothecompensationpayabletothegrievorshouldthey
beunabletodeterminethatmatter betweenthem

Subsequently afurtherhearingwasreconvenedtodealwithcompensationissuesapplicabletotheGrievorwhich
were dealtwithinmyawarddatedJune30 1982 Theissuesraisedatthattimeweremitigation deductionof
incometaxandUICandinterest
MrRyderindicatedthatthe UniondidnotraiseandtheBoarddidnotaddressthequestionofadditional
compensationtocoverthe lossofthe pensionbenefitsresultingfromtheEmployerspensioncontributions The
Union therefore requestedafurtherhearingtoconsidertheGrievorslosswithrespecttohispensionbenefits Mr
Gray CounselfortheCollege byletterdatedJuly4 1995objectedtothereconveningofahearingonthe
followingbasis

1 Thismatterwasfinallydisposedof overthirteen 13
yearsago

2 When thegrievorwasdischarged hewasgivenarefund
ofhis

contributionstothepensionplan whenhewas
reinstated hewasofferedtheopportunitytohavehisentire
servicepurchasedbysimplyrefundinghisowncontributions he
declinedtodoso

3 TheUnionhadeveryopportunitytoraisethismatterin
1982 and didnotdoso

4 Thesubjectmatterofthisclaimrelatesto
superannuationwhich undertheCollegesCollective
BargainingAct isnotbargainable letalonearbitrable

5 ItisdoubtfulthattheBoardcanbereconvened Ibelieve
that twoof theBoardMembersaredeceasedorunableto
sit

Withregardtothelastitemofobjection Inotedinresponsetothatcorrespondencethatitwas
agreedbythepartiesthatIshouldactasSoleArbitratorasaresult oftheillnessofoneoftheBoard
MembersatthattimeandtheBoard Memberswereexcusedandtherefore theconstitutionofthe
initialBoardofArbitrationisnotanimpediment inreconveningthehearing

ItwasagreedbyCounsel thatatthehearing theArbitratorwoulddealonlyin thefirstinstancewiththe
preliminaryobjectionoftheCollegeastojurisdictionoftheArbitratorwhichwastheissueon whichsubmissions
weremadebyCounselatthishearing



ThegrievancedatedJune 11 1980wasaclaimbytheGrievorthat hewasdismissedwithoutjustcauseand
requestedreinstatementwithcompensation HearingscommencedonOctober17 1980subsequent towhichthree
awardswereissued February17 1981bytheBoardatthattime January22 1982andJune 30 1982bytheChair
asSoleArbitratorreferredto above Asaresult theGrievorwasreinstatedbytheCollegeinhispositionand
returnedtoworkon March1 1982 Thesubsequentawarddealingwithcompensationissuessetoutthespecific
amountsofcompensationwithinterestbutwithoutreductionbyincometax unemploymentorinsurance and
awardedagrossamountofcompensationwithoutdeductions No issuewithregardtotheGrievorspensionplanat
theCollegewasraisedatthetimeofthathearingandnot ofcourse dealtwithinthataward ItistheUnions
positionthat theGrievorsloss inthisrespectwasnotappreciateduntil thesummer of1994andthereforenow
requestsadeterminationofthepensionbenefitsaspartoftheawardwithregardtocompensationfollowingthe
Grievorsreinstatementtoemploymentwith theCollege

TheGrievorisaProfessorattheCollegewhobeganhisemploymentasaTeachingMasterin1969andwas
dismissed fromemploymentonJanuary5 1980 Hewasreinstatedinaccordancewithmyarbitrationawardand
returnedtoworkinMarch1982 There isapensionplanattheCollege thecontributionsforwhicharemade both
bytheemployeeand theCollege AtthetimeoftheGrievorsdismissal hewasrequired toacceptarefundofhis
contributionstothatplantogetherwithinterest whichtotalled 1360502whichsumtheGrievortransferred
directlytohisRRSP Thedefinedbenefitpensionplanisbasedonyearsofserviceandageandbecausethe
Grievor whilehaving atthetimeofhisdismissal tenyearsofservice didnotqualifyforavestedplan hewas paid
hiscontributiontotheplan Itwasstatedthatafterhisterminationasitwasnecessaryforhimtosupporthimself he
did nothavethemoneytorepurchasehis benefits intheplanwhenhewasreinstated Thatmeantthathispension
benefitsuponretirementwilldatefrom1980ratherthanfromhisdateofservicewiththeCollegein1969 The
yearsof theGrievorsservicebetween1969and1980arenotpensionableexceptbyrepaymentofthefullbenefits
whichhehadreceivedatthetimeofhisdismissal ItistheUnions positionthat theGrievorisentitledasamatter
of damagesasaresultof theawardof reinstatementtoemploymenttobeputinthesameposition asifhehad not
been dischargedand that inspiteof theelapsedtime theArbitratorisnotfunctusofficiobutcandealwiththe
issue ofcompensationtocompletetheawarddated January22 1982

TheGrievorspension benefitswerenotvestedandtherefore theportionpaidbytheCollegeduring hisyearsof
employmentpriortohisdismissalwasnotrefundable Upontheawardofreinstatementand havingregardtothe
compensationsubsequentlyawarded whichwasnottobereducedbyanydeductions itistheCollegesposition
thattheGrievorwasmadewholeatthetimeofthatawardbyreinstatementtoemploymentwithfullcompensation
to June5 1980 In1984 theGrievor wasadvised bytheCollegethatsickleavecreditswerepaidoutafter10years
ontermination ofemploymentwiththeCollegeandwithregard tothepensioninformationfromCAAT fromthe
MinistryinOctober1984thatiftheGrievor wantedtoreinstatehisservicecredits hewouldberequiredtopay
2113538includingof principalandapplicable interest nolaterthanDecember31 1984 Afterthatdate the

pensionbenefitscouldnotbereinstatedbutwouldrequireapurchaseofpriorservice whichismore expensive In
addition theperiodfromtheGrievorsdateofterminationtohis dateofreinstatementrequiredapayment of
329745tobematchedbytheCollegeplusinterestandthiswaspaidasapensionreinstatementinApril30 1985

Becausehowever the1984windowforreinstatementof benefitswasmissed topurchasethepriorservice termfor
thepension planfrom1969to1980wasassessedbytheCollegeinApril1993at 7464842 Thepurchaseofprior
service istheonlyoptionnowavailabletotheGrievorunderthetermsof thepensionplan Thepurchaseoptionis
basedonthebestincomeoffiveconsecutiveyearswhichwould includetheincreaseto salariesandmovement
throughthewagegridssince1984 ItisthepositionoftheCollege thatthedelayinassertingthisclaimhas
prejudiceditsabilitytomeetanyliabilitywhichithadinthelessexpensivereinstatementoption

ItisthesubmissionfortheCollegethatbySection3oftheCollegesCollectiveBargainingAct negotiationscan
be carriedoutbythepartiesexceptforsuperannuationwhichispensionentitlementandthereby notset outinthe
collectiveagreement ItwassubmittedtheArbitratorhastheauthority toonlyenforcerightsavailableunderthe
collectiveagreementandnottodealwith issueswhichcannotbebargainedbythepartiesbystatute Anyobligation



of theCollegeinthisregarddoesnotariseunderthetermsofthecollectiveagreement Followingadismissal the
employeeshouldnotbeplacedinanybetterpositionthanhewasatthat time

Itwasfurthersubmitted thattheArbitrator isfunctusofficio inthathisjurisdictionisexhausted Alternatively if
thereisadiscretion itshouldnotbeexercisedbecauseoflaches Thedelayinthisclaimbeingoversixyearsisnot
reasonable inthelabourrelationscontext andbywhichtheCollegeisprejudiced TheArbitratordoes nothave
jurisdictiontoextendthetimelimitsandthereisnoreasonablebasis fortheGrievortobeinanadvantaged position
forremedial reliefgiventhedelayinmakingtheclaimwhenthefull issueofreinstatementofbenefitswasbrought
tohisattentionduringtheperiodwhenpensionbenefits couldhavebeenrestored Thereisnoacceptable
explanationfortheGrievorsdelayinmakingaclaimonthisissue TheArbitratorshouldnottherefore exercisehis
discretion toallowthemattertoproceed

ReferencewasmadetoReCambrianCollegeandOntarioPublicServiceEmploYeesUnion Swan October18
1994 ReOttawaBoardofEducationandCanadian UnionofPublic Employees Local1400 13LAC 4th 170
HD Brown ReKitchenerWaterlooHospitalandLondon DistrictServiceWorkers Union Local220 44
LAC 4th293 HD Brown ReOntarioPublicServiceEmPloYeesUnionandNorthernCollegeofApplied Arts
andTechnology HD Brown May30 1992 ReGoodyearCanadaInc and UnitedRubberWorkers Local232
28LAC 2d196 MG Picher ReGeorgeBrownCollegeandOntarioPublic ServiceEmployeesUnion Carter
December12 1988 ReConestogaCollegeandOntarioPublicServiceEmployees Union Kates August18
1987 ReUnitedFoodandCommercialWorkersInternationalUnionLocalUnions175 633andTheGreat
AtlanticandPacific CompanyofCanada Limited MiracleFoodMartDivision Foisy February15 1994 Re
AirCanada andCanadianAirlineEmployeesAssociation 3LAC 2d 375 Johnston ReAlgonquinCollegeand
Ontario PublicServiceEmployeesUnion Weatherill November16 1981 ReTheOntarioCouncilofRegents
andCollegesofApplied Arts Technology FanshaweCollege andOntarioPublicServiceEmployeesUnion
McLaren January19 1982 ReBoardofGovernorsofFanshaweCollegeofAppliedArts Technologyand

Ontario PublicServiceEmployeesUnionetal 44OR 2d 545 ReBranchAffiliatesof OntarioEnglishCatholic
Teachers AssociationandHaldimand NorfolkRoman CatholicSeparateSchoolBoard Hunter July28 1992 Re
AssociationofRadio TelevisionEmployeesofCanada CUPECLC v CanadianBroadcastingCorp 40
DLR 3d1

ItistheUnions positionthatit istheobligationoftheArbitratortocompletetheawardanduntil thatobligationis
met theArbitratorisnotfunctus Thefactthattheawarddidnotreservejurisdictiononanyadditionalitemsin
disputedoesnotdeprivetheArbitratorofhisjurisdiction TheawardmadeinJanuary1982includedarestoration
ofbenefitswhichincludespensionbenefits Thatmatterwas notdealtwithinthesubsequentawardbutwhich
determinedthemattersofcompensationwhichwere knownatthetime TheGrievorspensionbenefits remainan
unresolved itemindisputeflowingfromtheinitialawardof theArbitrator Thefailure toraiseanitemof damages
isnotabartotheArbitrators jurisdictiontodealwithsuchissueandtocompletehisaward Theapplicationofthe
doctrineoflachesdoesnotapplytojurisdictionandrequiresanexplanationfromtheGrievorto assesstheeffecton
theCollege Thatevidencewouldberelevanttoquantumof damagesbutnottojurisdictionof theArbitratorwho
hastheauthority tomakearemedialordertorestorethepensionbenefitsunderthepensionplanattheCollege
ReferenceinthissubmissionwasmadetoReCanada PostCorporationandCanadianUnionofPostalWorkers
MedicalRenumerationSupPlementGrievance 28LAC 4th228 Burkett ReConsumers GasCo and

InternationalChemicalWorkers Union Local161 6LAC 2d 61 Weatherill ReBrokmannetal andBoardof
Governorsof theHamiltonCivicHospitals 1973 1OR 204 ReTheGrievanceSettlementBoard 114186
Watters July13 1990 ReChandleretal v AlbertaAssociationofArchitectsetal 62DLR 4th577 Re

OttawaNewsPaperGuild Local205and TheOttawaCitizen 1OR669 ReRobinHoodMultifoodsandUnited
Food CommercialWorkers Locals416 Pand341 P 14LAC 3d221 HD Brown

IntheAlgonquinCollege award theBoard stated



Inourview retirementfromemploymentat65inaccordancewithaCollegepolicytothateffectisan
aspectof superannuation withinthemeaningofsection4ofTheColleges CollectiveBargainingAct
1975 Itisnonethelesssobyreasonoftheinclusioninsuchpolicyofprovisionsforextensionof
employmentforone yearterms incertaincircumstances Section 4oftheAct nowsection 3 isas
follows

Negotiationsshallbecarriedoutinrespectofany termorconditionofemploymentputforwardbyeither
party exceptforsuperannuation

Thatprovision inourview removes thesubjectofsuperannuationfromthose overwhichthepartiesmight
negotiate orwhichtheymightincludeinacollectiveagreement

ThedefinitionofsuperannuationissetoutintheFanshaweCollegeaward whichineffectrelatestoapensionor
allowance toapersonwhohas retiredfromserviceandinwhichitwasstated

theuseofthenoun superannuation insection3mustbetakentomeanthepension andrelatedscheme
bywhichit isestablished whichispaidtoapersononbeingsuperannuatedthatisbeingdischargedfrom
servicebecauseofage

ABoardofArbitrationdoesnothavejurisdictiontodealwithsuperannuationbecauseoftheprovisionsof
section3oftheAct Theterm superannuation meansthatthepensionpaidtoasuperannuatedpersonand
therelatedschemebywhichafundisestablished administered andpaymentsmade cannotbedealt inthe
collectiveagreementandcannot therefore bethesubjectofarbitrationbeforeaBoardderivingits
jurisdiction fromthecollectiveagreement

anditwasfound thattheBoardhadnojurisdictionto determinemattersofsuperannuationWhilethataward
referred toaCollegepolicyofretirementofemployeesbytheCollegebecauseofage itisclearfromtheseawards
andtheawardsreferredtothereinthatthesubjectof superannuationbeing retirementfallsoutsideofthescopeof
thecollectiveagreementwhichthesepartiescannegotiateasbeingrestrictedtherefrombysection3oftheAct

Thebasic principleofdamagesistorestoreanaggrieved partytothesame positionasreasonablyaspossibleto
thatwhichwouldhaveexistedhadthedisputedactionnottakenplace Theextenthowever oftheremedial
authorityofanarbitratorindeterminingagrievancefiledunder thetermsofacollectiveagreementdoesnot
encompassrightswhich theGrievorcouldnothaveobtainedthroughtheapplicationoftheterms ofthatagreement
ThoseissuesofremedywhichIdealtwithintheaward datedJune30 1982relatedtocompensationfactorsofloss
of incomeandinterestthereonwhichcouldbeassessedthroughtheGrievorsimpropertermination ofemployment
as found Atthattimehowever hadthesubjectoftheGrievorsrighttopensionbenefitsbeenraised itwasnotthen
norisitnowasubjectofdamageswhichtheArbitratorcould adjudicateaspensionbenefitsareexcludedbystatute
from thetermsofthecollectiveagreement enteredintobytheparties Therefore thatheadingof damagescannotbe
consideredbytheArbitratorbecauseitfallsoutsideofthecontractualarrangementaffectingthepartiesand
coveringtheGrievor

WhateverrighttheGrievorhadastoreinstatementofhispensionbenefitsbytheendof1984orthesubsequent
purchaseofhispastservicebenefits flowsfromandthroughtheadministrationoftheColleges pensionplanwhich
itselfisnotnegotiablebythepartiesanddoesnotformpartof thecollectiveagreement Inthereservationbythe
Arbitratorof anyissuearisingbetweenthepartiesastothecompensationpayable totheGrievor in theaward
datedJanuary22 1982 therecannotbe includedasamatterofcompensation pensionbenefitswhicharise
separatelyandapartfromthecollectiveagreementbutundertheCAAT pensionplan Becauseof that I findthat
theArbitratordoesnothaveauthority tomakeanawardwithregardtoeitherthereinstatementorrepurchaseof
benefit rightsunder theCAAT planarisingfrom theGrievorsdischargeandsubsequentreinstatementto
employment



IfindthatIexercisedmyfunctionsasanArbitratorincompleting theaward datedJanuary22 1982bytheterms
oftheawarddated June30 1982whichdealtwiththecompensationpayabletotheGrievorasdirectedinthe
earlieraward Havingdoneso Iamnowfunctusofficio andtherefore withoutauthority todealwithanyissues
arisingfromtheGrievorsterminationofemploymentonJune 5 1980 Atthattime therewasnoissueleft
outstandingbetweenthepartieswhichIcouldremedyinthecontextofcompensationpayable totheGrievorwhich
wasthejurisdictionreservedtotheArbitratorintheawardofJanuary22 1982 There wasafinalandbinding
settlementoftheissuesrelatingtotheGrievorsterminationofemploymentwhenthatawardwascompleted inJune
1982

TheArbitratordealtwiththemonetaryrelief intheformofcompensation resultingfromtheviolationofthe
collectiveagreementinthatitwas foundthattheCollegedidnothavejustcausetodisciplinetheGrievorandwas
inviolation ofthecollectiveagreement To restoretheGrievorbywayofdamagesasaresultofthatbreach
required theconsiderationof compensationwhichjurisdictionwasreservedbytheArbitratorand dealtwithinthe
subsequent awarddatedJune30 1982whichIfindwasafinaldeterminationof theissuesarisingfromthe
wrongfulterminationoftheGrievorsemploymentasfound Theissueofpensionbenefits subsequentlyraisedand
broughttotheArbitratorasnotedaboveisnotamatterwhicharisesfromthetermsofthecollectiveagreementand
istherefore notamatterofremedywithinthejurisdictionoftheArbitratorwhocompleted hisawardonJune30
1982 Itistherefore notnecessarytodealwiththedelayinvolvedinmakingthisclaim

Forthesereasons Ifind thatIdonothavejurisdictiontodealwiththematterofpensionbenefitsoftheGrievor
raisedbytheUnionwithregardtotheimplementationoftheawarddated January22 1982 Theseproceedingsare
therefore terminated

DATEDATOAKVILLETHIS25th DAYOFMARCH 1996

HD BROWN ARBITRATOR


