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PRELIMINARYAWARD

AtthetimeofthehearinginKingston Ontario thepartiesagreedthattheArbitration
Boardwasproperlyappointed TherewerenoobjectionsastothecompositionoftheBoard
ofArbitrationnorastoitsauthoritytoissueafinalandbindingdecisioninthismatter The
Collegeraisedapreliminaryobjectionastothearbitrabilityofthematter ThisPreliminary
Awarddealswiththatobjection

TheGrievorhadbeenafulltimeemployeeoftheCollegeasaprofessorintheNursing
DepartmentsinceOctoberof1989 Shewentondisabilityin1996 In1998shereturnedto
workonaparttimebasispursuanttoarehabilitationprogram Hermedicaladvisor
determinedthatshewascapableofworking50 ofthetimeandsoadvisedtheCollegeand
theLongTermDisability LTD carriertheSunLifeInsurance Company SunLife Shedid
notalwayswork50 ofthetimeandtheCollegedidnotalwayspayher50 ofhersalary

thundertheCollectiveAgreement Agrievancewasfiledonthe26ofMay 2003 alleging
ThattheCollegeisviolatingArticless 41618 JICagreement
onSalaryAllocationdatedJune28 2002specificallybutnot
exclusivelyinthatIhavenotbeenproperly paid

ThesettlementrequestedwasforadeclarationthattheCollectiveAgreementhadbeen
violated thattheGrievorbeproperlycompensatedandthattheCollegeadheretothe
Agreement

TheGrievorhadbeenmedicallycertifiedtoparticipateinarehabilitationprogram
whichwouldpermithertoworkat50 ofhernormalworklevel Whilesheworkedatvarious
jobsassignedbytheCollegeshestillreceived benefitsfromSunLife Inbeingpaidforthe
workshedidpursuanttotherehabilitationprogramtheGrievorhadnotalwaysbeenpaid50
ofhersalarybytheCollege However theCollegehadrectifiedthataspectofherpaybythe
timeofhergrievance Thisgivesrisetoapreliminaryobjectionbythe Collegethat thematter
ismoot Ifitisfoundthatthe grievanceisnotmoot itisassertedthatthematterisinarbitrable
undertheCollectiveAgreementbecauseitinvolvestheapplicationandadministrationofthe
LTDinsurancepolicy Thatisamatterthathasbeenheldhistoricallytobeoutsidethescope



oftheCollectiveagreementandthegrievance arbitrationprocedure Seetherecentdecision
betweentheparties involvingthegrievanceofMr Grightmire

InorderforthepartiesCounsel tomakeargumenttotheBoardofArbitrationtheyorally
articulatedanAgreedStatementofFactsforthepurposesofthepreliminarydetermination
ThefactsasagreedbyCounselaresetoutbelow

1 Followingaperiodonpermanentdisabilitythatcommencedin
Octoberof1996theGrievorbeganaperiodofparttime
employmentwiththe CollegewhilecontinuingtoreceiveLTD
benefits Thiswascommencedasarehabilitationprogram
throughSunLife

2 TheLongTermDisabilityPlanisestablishedpursuantto
Article18 01ofthe CollectiveAgreement whichprovides
asfollows

1801Employeesshallpaythefullpremiumofthe
presentLongTermDisabilityPlan thebenefit levelto
be60 ofmonthlybasesalaryineffectasofthe date
ofdisabilityreducedby

3 UnderAppendix4oftheCollectiveAgreement aJoint
Insurance Committee JIC isestablishedwithequal
representationfromtheUnionand theCollegeCompensation
andAppointmentsCouncil Thedutiesofthecommittee
amongstothersinclude

DevelopmentoftheSpecificationsforthepublic
tenderingofanynegotiatedbenefitswhichmaybe
includedintheGroupInsurance Plan tocoverthe
bargainingunitonly and
Reviewofcontentiousclaimsandrecommendations
thereon whensuchclaimproblemshavenotbeen
resolvedthroughexistingadministrativeprocedures

4 ThecurrentcarrierforLTD benefits isSunLife

5 TheCouncilofRegentsissuedon7August2002a
documententitled SalaryAllocationGuidelines
AcademicStaff Thedocumentwasprepared asa
resultofcasesbroughttotheJIC

6 Benefitsaredescribed ina bookletentitled Employee
BenefitsforAcademicEmployeesoftheOntario
CollegesofAppliedArtsandTechnology effective
January1 2002filedasExhibit 8 Thisdocument was
developedbytheJIC
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7 Pursuantto therehabilitationprogramtheGrievorwas
certifiedcapableof returningtoaworkloadof50
TheCollegeattemptedtoassignworkasclosetothe
recommendedamountaspossible

8 TheCollegeinitiallypaidtheGrievoranactualsalary
basedupontheactualworkloadassetoutinExhibit 5
TheCollegelateradjustedthatpaymenttoaconstant
50 regardlessofworkloadexceptwheretheactual
workexceeded50 inwhichcase theactualworkload
waspaidasanequivalentactualsalary

ARGUMENT

ItisarguedonbehalfoftheCollegethatthegrievanceisnotoneproperlybeforethe
ArbitrationBoard becauseitinvolvestheLTDprovisionsoftheAgreementwhichareinarbitrable Itis
furthersubmittedthattheBoardhasnojurisdictiontohear thematterbecausethegrievanceismoot
to theextentitisaboutthenonpaymentof salary Itisfurthersubmittedthatthegrievanceisnot
arbitrablebecausetheLTDplanandthecontract ofinsuranceareoutsidethescopeoftheCollective
Agreement TheCollegesubmitsthat theonlyobligationithasundertheCollectiveAgreementisto
arrangeforthecoverageandhaveaplaninplace Itissubmittedthattheonlyotherreferenceto
insuranceiscontainedinAppendix4oftheCollectiveAgreementwherethereismentionofa Joint
InsuranceCommittee Thatprovisionsetsupthe purposeof thecommittee whichistofacilitate
communicationbetweentheCouncilofRegentsand OPSEUandtoreporttheirdiscussionstotheplan
carrier SunLife Itisfurthersubmitted thatSunLifeisnotapartytotheCollectiveAgreementand
therefore isnotpartofthearbitrationprocesscontemplatedbytheit ThereareanumberofCollege
casesholdingthattheinsurancepoliciesarenotincorporated intotheCollectiveAgreementand
therefore notsubjecttoagrievance

Insupportof itspositionareferencewasmadetothe followingcases

AnunreportedmajoritydecisionofaBoardofArbitrationchairedby
ArbitratorBrentbetweenAlgonquinCollegeandOPSEUinvolvingthe
grievanceofS OFarrell datedJanuary3 1985 anunreported
decisionofaBoard ofArbitrationchairedbyArbitratorShimebetween
GeorgeBrownCollegeandOPSEUinvolvingthegrievanceofW
TevensdatedJune7 1999 anunreportedunanimousdecisionofa
BoardofArbitrationchaired byArbitratorBrentbetweenGeorgeBrown
CollegeandOPSEUinvolvingthegrievanceofB Richmonddated
June14 2001andaunanimousdecisionofaBoardofArbitration
chairedbymyselfbetweenthisCollegeandtheUnioninvolvingthe
grievanceofD GrightmiredatedMarch29 2004
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Itissubmittedonbehalfof theGrievorandthe Unionthatthematterisnot tobeconsidered
mootjustbecausetheGrievorhasnomonetaryreliefclaimbecausetheon goingrelationshipgives
risetotheapprehensionthattheissuemayreoccurtherebyjustifyingadeclaratoryawardontheissue
ofthemonetaryrelief ItisfurthersubmittedthatthereisanissuewithintheHumanRightsprovisionof
the CollectiveAgreementinArticle4 Thecharacterization bytheCollegethatthematteriswholly
outsideof theCollectiveAgreementignorestheArticle4aspectsof thegrievance Therefore the
grievanceisarbitrable

Insupportofthepositionofthe UnionandtheGrievorreferencewasmadetothefollowing
cases

FleetIndustriesLidandIAM FrontierLodgeNo 171109LAC 4
th 251 Ontario2002 andSherbrookeCommunitySocietyand

rdSaskatchewanUnionofNurses Local2 LAC 3 97
Saskatchewan Norman1981

RELEVANTPROVISIONSOFTHECOLLECTIVEAGREEMENTANDRELATEDDOCUMENTS

Article4
NODISCRIMINATION

401AThepartiesagreethat inaccordancewiththeprovisionsofthe
OntarioHumanRightsCode thereshallbenodiscriminationor
harassmentagainstanyemployeebytheUnionortheColleges by
reasonofrace ancestry placeoforigin colour ethnicorigin
citizenship creed sex sexualorientation age recordofoffences
maritalstatus familystatusorhandicap

401BItisunderstoodthatnothing containedin401Alimitstheright
ofanemployeetogrieveinaccordancewiththeprocedureassetforth
inArticle32 GrievanceProcedures

401CThepartiesagreethattheimplementationofaspecialprogram
underSection14oftheHumanRightsCode RSO 1990 as
amended shallbedeemednottocontravene401A

Article6
MANAGEMENTFUNCTIONS

601 ItistheexclusivefunctionoftheCollegesto

i maintainorder disciplineandefficiency
ii hire discharge transfer classify assign

appoint promote demote layoff recalland
suspendorotherwisedisciplineemployees
subjecttotherighttolodgeagrievance inthe
mannerandtotheextentprovidedinthis
Agreement
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iii managetheCollegeand withoutrestrictingthe
generalityoftheforegoing therighttoplan
directandcontrol operations facilities
programs courses systemsandprocedures
directitspersonnel determinecomplement
organization methodsandthenumber
locationandclassificationofpersonnel
requiredfromtimeto time thenumberand
locationofcampusesandfacilities services to
beperformed theschedulingofassignments
andwork theextension limitation curtailment
orcessationofoperationsandallotherrights
andresponsibilitiesnotspecificallymodified
elsewhereinthisAgreement

602 TheCollegesagreethatthesefunctionswillbe exercisedina
mannerconsistentwiththe provisionsof thisAgreement

Article17
SHORTTERMDISABILITYPLAN STD

Participation

1701A EffectiveApril1 1991 allfulltimeemployeesshallbe
coveredbythisplan

Funding

1701B ThisplanshallbefundedbytheCollege

Article18
LONGTERMDISABILITYPLAN LTD

1801Employeesshallpaythefull premiumofthepresentLongTerm
DisabilityPlan thebenefit leveltobe60 ofmonthlybasesalary in
effectasofthedateofdisabilityreducedby

i anyformofsalarycontinuationfromthe
employerorbenefit fromanemployer
sponsoredretirementorpensionplan

ii anybasicdisabilitybenefitspayablefrom
governmentsponsoredincomesecurity
programs eg CQPP WSI EI orsimilar
programs

Butthisamountshallnotbereducedbyamountspayableunder

i anyprivatelysponsoredgroupdisability
insuranceplan
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ii anyincreaseinbenefitarisingfromtheCQPP
asaresultofanadjustmentintheConsumer
PriceIndex

Article19
OTHERINSURANCEPLANS

ExtendedHealthPlan

1901TheCollegeshallpay100 of thebilledpremiumofthe
ExtendedHealthPlanforemployeescoveredtherebyandsubjectto

sttheeligibilityrequirementsofthePlan EffectiveOctober1 2001 the
ExtendedHealthPlanshallbe amendedto providefora combined
maximumannualcoverageforallcoveredparamedicalservicesof
150000

APPENDIXIV
JOINTINSURANCECOMMITTEE

PurposeoftheCommittee

1A Thepurposeof theJointInsuranceCommitteeistofacilitate
communicationbetweentheCouncilof RegentsandOPSEUonthe
subjectofgroupinsuranceapplicabletotheAcademicStaffBargaining
Unit includingBasicLife SupplementaryLifeInsurance Extended
HealthInsurance LongTermDisability Insurance theDentalPlanand
suchothernegotiatedbenefitsthatmay from timetotime beincluded
inthegroupinsuranceplan

1B NothinghereinshallpreventthisCommitteefrommeetingjointly
withanycomparablecommittee ifestablished concerningtheSupport
StaffBargainingUnitshould itbemutuallyagreed betweenthis
CommitteeandsuchotherCommittee

1C Itisunderstoodthatthegroup insurancebenefitstobe
providedto employeesand thecostsharingarrangementsshallbeas
setoutintheapplicableAgreementandthemattersforconsideration
bythisCommitteeshallbeonlyassetoutinthesetermsofreference

CompositionoftheCommittee

2 TheCommitteeshallbecomposedofanequalnumber of
representativesfromtheCouncilandOPSEU withnotmorethaneight
representativesintotal AtmeetingsoftheCommitteeeachpartymay
beaccompaniedbyuptotworesourcepersonsto provideactuarialor
othertechnicaladvice Additionally whennecessary representatives
of insurancecarriersshallattendmeetingsto provideinformation but
shallnotactasresourcepersonsforeitherparty

Dutiesof theCommittee
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3 Theduties oftheCommittee shallconsistofthefollowing

developmentofthespecificationsforthepublic
tenderingofanynegotiatedbenefitswhichmaybe
includedintheGroupInsurance Plan tocoverthe
bargainingunitonly

considerationandexaminationofalltenderssubmitted
inresponsetothespecificationsfortenderand
preparationofareportthereon

recommendationtotheCouncilofRegentson the
selectionofthe insurancecarrierorcarriersto
underwritetheGroupInsurancePlans

considerationandrecommendationtotheCouncilof
Regentsontherenewalofexistingcontractsof
insuranceuponexpiry

reviewofthefinancial reportsonthe GroupInsurance
Plan and

reviewofcontentiousclaimsandrecommendations
thereon whichsuchclaimproblemshavenotbeen
resolvedthroughtheexistingadministrative
procedures

RELATEDDOCUMENTS
ACADEMICSTAFFSalaryAllocationandIncomeReplacementGuidelinesforSHORTANDLONG
TERMDISABILITY June28 2002

6 BasicPrinciplesofSalaryAllocationUnder
RehabilitationReturntoWork

Onceadeterminationhasbeenmadethattheemployeeiscapableof
returningtowork an employeescapabilitytoundertakerehabilitation
workshallbeexpressedasafractionofawholejob Thefractionshall
bedeterminedbytheemployeeandSunLifeCounselorinconsultation
withtheemployeesmedicaladvisors Theinformationonthefraction
oftimewillbeprovidedtotheCollegeinwriting Subsequently the
Collegewillconductaworkloadassignmentmeetingwiththeemployee

Indetermining theworkloadassignmenton returnfrom illnessinjury
considerationshouldbegiventoissuessuchas
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thelengthoftimethe individualhasbeenabsentfrom
work
thepossibleneedforaccommodation
theneedforpreparationtimepriortostudentcontact

Theassignmentandconsequentpayistobereviewedinaccordance
withthephysiciansrecommendation

Thefractionoftimeshallbeusedto determine

themaximumassignablecontacthours
themaximumassignableworkloadhours include
preparation evaluationandcomplementary function
thefractionof theemployeessalary thatwillbe
payable

Therehabilitationassignmentshouldbedocumentedlike thatofafull
timefull loademployee ASWFshouldbepreparedtodocumentthe
assignmentandanoteshouldbeaddedtotheSWFindicatingthe
assignmentisbasedonarehabilitationarrangementwithSunLife

Duringperiodswhenteachingcontacthoursarenotavailable ie the
non teachingperiod theemployeecontinuesasareducedload
employeeon thesamebasis ratio asthearrangementexisting
immediatelypriortothenonteachingperiod

DECISION

Therootcaseonthearbitrability ofadisputeundertheLTDbenefitisthe Algonquincase
supra TheissueinthatcasewastodetermineiftheGrievorwasentitledtoacertainlevelof LTD
benefit Theboardof arbitrationfound thatthe collegewasundernoobligationto providea certain
levelof benefitandthedisputewasonebetweentheinsurancecarrierandtheGrievornotinvolving
thecollege Thematterwasdeterminedtobeinarbitrable becausetheboardofarbitrationlackedthe
jurisdictionto enforceanyobligationsoftheSunLifeastheinsurancecarrierfortheLTDbenefit
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InthemostrecentGeorgeBrowndecision supra theissue
involvedthemannerinwhichthe
benefitshouldbecalculated The
boardofarbitrationunanimously
determinedatp 7 that Ifthe
disputeisthat theinsurancecompany
ismisinterpretingtheplanor
misapplyingit thenthatisamatter
whichisnotarbitrableunderthe
collectiveagreement

Theboardwentontocitewithapproval theearlierGeorgeBrowndecision supra byArbitratorShime
inwhichitwasfoundthataboardofarbitrationonlyhasjurisdictioninsidetheCollectiveAgreement
andtheinsuranceissuebeforeit wasoutsidetheagreementtherebycausingtheboardofarbitration
to havenojurisdictiontodealwiththeissuesraised

Basedupon theforegoingarbitraljurisprudence andtheGrightmiredecisionsupra between
thesepartiesthisBoardmustconclude asitdidintheGrightmiredecision thattheBoardof
Arbitration iswithoutjurisdictiontodealwiththesalaryallocationissueundertheLTDbenefit insofar
asit involvesinterpretingtheLTDbenefitordeterminingifithasbeenmisapplied Thereforeitfollows
thatwehavenojurisdictiontoreviewtheSalaryAllocationGuidelinesforAcademicStafffiledasEx
3 However thatdoesnot concludetheissuesarising forpreliminarydetermination

ThepartieshaveagreedinArticle4oftheCollectiveAgreement that thereistobeno
discriminationorharassmentagainstanyemployeebytheUnionortheColleges UndertheOntario
HumanRightsCodetheCollegehasanobligationtoaccommodateitsemployees whohavesuffered
disabilityandmaybeinreceiptoftheLTDbenefit TheUnionhasalikeobligationtoassisttheir
membersinmattersrelatedtoreturntowork TotheextentthattheGrievorhasbeenonLongTerm
Disabilitysince1996theBoardof ArbitrationhasthroughArticle4jurisdictionto dealwithmatters
arisinginconnectionwiththe obligationsofboththe Collegeandthe Unioncontainedinthatarticle
whichmayalsointersectwiththeLTDbenefit Therefore thisgrievanceisunlikethecasescited to
thisBoardbytheCollegeinthattheCollectiveAgreementbyArticle4maycomeintoplayin
connectionwiththeLTDinsurancepolicy Therefore tothisextenttheBoardofArbitrationdoeshave
jurisdictionoverthegrievanceandthepreliminaryobjectionoftheCollege mustbedenied withrespect
tothisaspectofourjurisdiction

InexercisingthejurisdictionfoundbythisBoard toexist itcouldreviewtheissueofthe
connectionbetweenworkloadona rehabilitationplansanctionedbytheinsurancecarrierandthe
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payment ofwagesinconnectiontheretoiftheissueiswithinthe languageofArticle4 Wedonothave
toundertakesuchananalysisinthiscasebecauseoftheviewwetakeofthealternatepreliminary
objectionbytheCollege OnthefactsofthiscasetheCollegehasmadeanadjustmentof salary
paymentstoreflectapaymentof50 ofsalarywhichisinaccordancewiththeworkloadtheGrievoris
consideredbyappropriatemedicalpersonneltobecapableofperforming Thereistherefore no
monetaryissuetobedeterminedbythisBoard arisingoutofthegrievance Therefore weagreewith
thepreliminaryobjectionoftheCollegethatthegrievanceismootandoughtnottobearbitrated We
therefore arenotrequired todetermineifthe CollectiveAgreementinArticle4isapplicabletothis
disputebecausethereisnolongeranydisputerequiringconsiderationwhichmightbringintoplay
Article4

ThisBoardof Arbitrationisdecidinganindividualgrievancenotapolicygrievance Sucha
grievanceisonefordeterminingrightsbasedgrievances Thereisnolongeradisputegivingrisetoa
grievanceastocompensationundertheLTDbenefit Theworkloadprovidedwasbecauseofthe
employersdutytoaccommodate Theworkloadorthepayrelatedtheretofor theaccommodated
employee maypotentiallycomewithin thelanguageofArticle4 However becausethegrievanceis
moot thereisnobasisfortheBoardtodeterminerights Werespectfullydisagreewiththose
arbitrationcaseswhichmightconcludethatthereisacontinuingissueofapolicynaturetoberesolved
inthismaterasbeingapplicableherein ThecasescitedbytheUnionaredistinguished andnot
appliedinthis proceeding

Baseduponalloftheforegoingit isfoundthatthematterismootandthepreliminaryobjection
of theCollegeisupheld Therefore thisBoardmustherebyorderthatthe grievancebedismissed

DATEDat LONDON ONTARIOTHIS DAYofMAY 2004

RichardH McLaren CArb
Chairman

I concur dissent
SherrillMurray UnionNominee

I concur dissent
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RichardOConnor CollegeNominee

14


