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ARBITRALAWARD

Inhergrievance Ms MercyAllegakone ateacher claimsthatthe employer

contrarytoparagraph3ofAppendixVIIIofthecollectiveagreement hasfailedtocredither

withhavingcompletedthefirstyearofhertwoyearprobationaryperiodandhasfailedtotreat

herasbeingsubjecttothecollectiveagreement

Thegrievorhasbeenworkingasasessional employeesince1987 Sessional

employmentisrecognized bythe collectiveagreement butisnot regulatedbyit Thecollective

agreementdoesprovide however thatasessionalemployeewhoisafulltimeemployeefor

morethan12fullmonthsina24monthperiodshallbeconsideredashavingcompletedthefirst

yearofatwoyear probationaryperiod andshallthereafterbesubjecttotheotherprovisionsof

theagreement Thegrievorclaimsthatshehaspassedthethresholdandisnowcoveredbythe

agreement Theemployerdenies it Thedisputeispartlyoneoffact andpartlyoneof

interpretation

Thepartiesagreethat during a24monthperiod thegrievorworkedfulltimefor

elevenfullmonths Theunionclaimsthattherearetwoothermonthsthatqualify namelyMay

andJune1993 Itiscommongroundthat inorderforthegrievancetosucceed theunionmust

satisfyusthateitherMayorJune1993wasafullmonthoffull timeemployment orthatboth

were Thepartiesadvancedifferentargumentsastowhatisa fullmonth atermusedin

paragraph1ofAppendixVIII Theparties alsodisagreeastowhether for certainwork the

grievorperformedinthosemonths shewasreplacingaregularteacher forunplannedabsences

atermusedinparagraph4ofAppendix VIII Thestatusofthisreplacementworkiscriticalto

adeterminationofwhetherthemonthofMay1993isamonthwhichthegrievorcancountfor

thepurposeofcrossingthethreshold



Theprovisionsofthecollectiveagreementreferredtoinargumentarethese

Article1
RECOGNITION

101 TheUnionisrecognizedastheexclusivebargainingagencyforall
academicemployeesoftheCollegesengagedasteacherscounsellorsand
librarians allasmoreparticularlysetoutinArticle14 Salaries except forthose
listedbelow

v teacherscounsellorsandlibrariansemployedonapart timeor
sessionalbasis

NOTEA Parttimeinthiscontextshallincludepersonswhoteachsixhours
perweekorless

NOTEB Sessionalinthiscontextshallmeananappointmentofnot more
than12monthsdurationinany24monthperiod

Article14
SALARIES

1404A Personswhoteachoversixanduptoandincluding12hoursper
weekonaregularbasisshallbereferredtoas partial load employees

Article27
JOBSECURITY

2702B Theprobationaryperiodshallalsoconsistof24fullmonthsof
noncontinuousemployment inperiodsofatleastonefullmontheach ina48
calendarmonthperiod Forthepurposesof2702B acalendarmonthinwhich
theemployeecompletes15ormoredaysworkedshallbeconsidereda full
month

Ifanemployeecompletedlessthan15daysworkedineachofthecalendar
monthsatthestartandendoftheemployeesperiodofemploymentandsuch
daysworked whenaddedtogether exceed15daysworked anadditional full
monthshallbeconsideredtobecompleted



APPENDIXVIII
SESSIONALEMPLOYEES

1 Asessionalemployeeisdefinedasafull timeemployeeappointedona
sessionalbasisforupto12fullmonthsofcontinuousornon continuous
accumulatedemploymentina24calendarmonthperiod Suchsessional
employeemaybereleasedupontwoweeks writtennoticeandshallresignby
givingtwoweeks writtennotice

3 Ifasessionalemployeeiscontinuedinemploymentformorethanthe
periodsetoutinAppendixVIII 1 suchanemployee shallbeconsideredas
havingcompletedthefirstyearofthe twoyearprobationaryperiodandthereafter
coveredbythe otherprovisionsoftheAgreement Thebalanceofsuchan
employeesprobationary periodshallbe12fullmonthsofcontinuousornon
continuousaccumulatedemploymentduringtheimmediatelyfollowing24
calendarmonthperiod

4 Apersonassignedtoreplacea full timeregularemployeeforupto14
workingdaysforunplannedabsencesinanymonth shallnothavesuchperiod s
consideredassessionalemploymentforthepurposeofthecomputationofthe12
monthssessional employment During suchperiodssuchapersonshallbepaidas
ifpartial loadandwithintherangeofpartial loadhourlyratesassetoutinArticle
14

Duringtherelevantperiod thegrievortaughtwhatshereferredtoasher regular

courses aswellasfillinginforotherteacherswhen theywereabsent Wewereprovidedwith

severalTemporaryEmploymentPayrollAuthorizations whichindicatethe coursesshewas

assignedtoteach OfparticularrelevancetothisgrievanceisAuthorizationNo 72 Pursuantto

thisAuthorization whichwassignedbymanagementonJanuary14 1993 shewasassignedto

teachacourseknownasENL5950fortheperiodfromJanuary5toJune18 1993 attherateof

fivehoursperweek



Thegrievor during thisperiod alsofilledinonanumberofoccasionsforfull

timeregularemployees particularlyforMr PatKennedy whotaughtattheBoys andGirls

ClubofOttawa Carleton Thecircumstances inwhichshedidsoarethesubjectofdisagreement

betweenthe parties Thesecircumstancesbear onthe issueofwhethershewasreplacinghimfor

unplannedabsences ornot

Mr KennedywastheunionsrepresentativeontheCollegeEmploymentStability

Committee ThisCommittee which isestablishedbyArticle28ofthecollectiveagreement set

upasubcommittee onwhichMr Kennedyalsoserved Thesubcommitteemetmuchmore

oftenthanthefullCommitteeManagementwasrepresentedontheCommitteeandsub

committeebyhumanresourcesofficers includingtheDirectorofHumanResources

Mr Kennedytestifiedthatthesubcommittee atitsmeetings wouldidentifya

numberofpossiblemeeting datesover thecomingweek Whetherornot itactuallymetonthose

datesdependedmainlyontheavailabilityofinformationitneeded AccordingtoMr Kennedy

heinformedMs JenniferPowell aclerkinhisprogramme ofthetentativemeeting scheduleas

soonasitwasset sinceoneofMs Powellsresponsibilities wastofindsomeonetoteachhis

classesatthosetimes Ifameetingdidnotproceedasscheduled hewouldsoinformMs Powell

assoonashewasaware whichwouldusuallybeoneortwodaysin advance Heassertedinhis

testimonythatitneveroccurredthatheinformedMs Powellofameetingonlyonthedayofthe

meeting itself Headdedthathewouldofteninformthegrievorofthetimesatwhichhewould

beabsentsinceheexpectedthatshewouldsubstituteforhim

MsPowellstestimonyonthesematterswasinsharpconflictwithMr

Kennedys Shetestifiedthatshenormally receivedverylittlenoticeofMr Kennedysabsences

onaccountofhismeetings Usually shewasinformedonthemorningofthemeetingorat

330˚pmthepreviousday SinceMr Kennedysteachingwasatanoff campussite itwas



difficultforhertoarrangeforasubstituteatsuchshortnotice Twodays notice shestated

wouldhavebeenadequate

MsPowelltestifiedthatthenormalpracticeforreplacingaregularteacherwho

knewofaforthcomingabsencewasforthe teachertoinformherofthe absence whereuponshe

consultedherlistofpossiblereplacementteachers MsPowellstatedthatitwasher

responsibilitytoassignsomeonetofillinforanabsentteacher nottheresponsibilityofthe

absentteacher AccordingtoMs Powell however Mr Kennedysometimespersonallyarranged

forsomeonetofillin forhim Onoccasions heleftamessageonheransweringmachinetosay

thathewouldnotbeteachinghiscoursethenextmorning andshehadtotelephonetheBoys

andGirls Clubinthemorningtofindoutwhowasreplacinghim Once shemadesucha

telephonecallandlearnedthatthe grievorwasreplacinghim Ms Powelltestifiedthatshe

wouldnothavearrangedforthegrievortofillin forhimthatdaysincetheemployerwas

consciouslytryingtoavoidgivingherenoughworkforhertoqualifyasabargainingunit

member Ms Powellinstructedthegrievoronthatoccasionnottoteach Ms Powellwasnot

surewhetherthisincidentoccurredinMayJune1993 oratsomeothertime ShetoldMr

Kennedythathehadtoallowhertoarrangeforreplacements butitdidnotputastoptohis

practiceofaskingsomeonetoteachhisclassforhim

OfthethreewitnesseswhotestifiedaboutthegrievorfillinginforMr Kennedy

thegrievorwas thefirsttodoso Atthatstage noissuehadyetbeenidentifiedabouttheprocess

wherebyshewasassignedtosubstituteforhim andhertestimonyonthiswasthereforesparse

Shetestifiedthatshenormallyreceivedtwo days noticethatshewouldbereplacingMr

Kennedywhenhewasduetoattendmeetingsasaunionrepresentative butshedidnot saywho

gaveherthenotice DuringthemonthsofMayandJune 1993 shewasnotonlyreplacingMr

Kennedywhenhewasatthesemeetings butalsowhenhewas onsickleaveandwhentherewas

abereavementinhisfamily



Wereceivedconflictingevidenceonthe hoursanddaysworkedbythegrievorin

May1993 Theevidencecamefromthreesources Firstly thegrievortestifiedfromherown

notesandrecollectionastowhenshesubstitutedfortheother teachersandthereasons

occasioningthesubstitutions Secondly theemployerpresentedinformationonthesame

matters culledfromTemporaryEmploymentPayrollAuthorizationforms Finally the employer

presentedotherinformationdrawnfrom signinsheets whichemployeesarerequiredtosign

whentheyteachaclass Inthefinalanalysis wedonotthinkthatanything turnsonachoice

betweenthesedifferentsourcesofinformation thedifferencesintheevidenceonthesematters

arenot substantialandwouldnotaffectthe finalresultin thecase Wedonot thinkitis

necessarytopresentindetailallthedatawereceivedonthis matter Theinformationdrawnfrom

thesign insheetsappearstoustobethemostreliable andweintendtoproceedonthe

assumptionthatitiscorrect

Wethereforefindthatthegrievorworkedfora totalof74hoursinMay1993

Thirty fourhourswereforcoursesshewasoriginallyscheduledtoteach andtheremainderwere

toreplaceotherteachers Ofthereplacementhours 24weretoreplaceMr Kennedyandanother

teacherwhiletheywereattendingmeetingsasrepresentativesoftheunion andtheremainder

16 weretoreplacethemwhilesick Theemployersdatadonotrevealthatthegrievorreplaced

Mr Kennedywhilehewasonbereavementleavethatmonth

Inthatmonth thegrievorworkedon16days Ifweeliminatethedaysonwhich

heronlyteachingwastoreplaceateacheronsickleave ie May10 17and21 sheworkedon

13differentdays

InJune1993 thegrievorworkedatotalof62hours on11differentdays Ten

hoursofthatweretoreplaceMr Kennedywhilehewas onunionbusiness



Noawards wewereinformed haveconsidered themeaningof unplanned

absences in paragraph4ofAppendixVIII

Theunion initssubmissions arguedthatthequestionwhetheranabsencewas

unplanned hadtobeviewedfrom theperspectiveoftheregularteacher Iftheregularteacher

hadplanstobeawayonaparticularday theabsencewasnot unplanned forthepurposesof

paragraph4 Noticebytheteachertohisorhermanagerwasofnoparticularrelevance

However inthe presentcase sincetheDirectorofHumanResourceswasamemberofthe sub

committee herknowledgeofthesubcommitteesscheduleconstitutednoticetotheemployer

thatMr Kennedy wouldbeabsentonthe daysthesubcommitteewasscheduledtomeet

Theemployerssubmissionwas thatonlytheemployercould plan anabsence

forthepurposesofparagraph4 Aplannedabsencewasthereforeoneofwhichmanagementhad

adequatenoticeandforwhichareplacementhadbeenscheduledbymanagement Theemployer

didnotdisputethat ifMr Kennedydidgiveadequatenoticeofhisabsences toMs Powelland

ifMs Powelldidarrangeforthegrievortosubstituteforhim thisworkwouldnotbeexcluded

fromthecalculationofthegrievorsperiodofsessionalemployment

Paragraph4ofAppendixVIIIreadsasfollows

4 Apersonassignedtoreplaceafull timeregularemployeeforupto14
workingdaysforunplannedabsencesinanymonth shallnothavesuchperiod s
consideredassessionalemploymentforthepurposeofthecomputationofthe12
monthssessional employment During suchperiodssuchapersonshallbepaidas
ifpartial loadandwithintherangeofpartial loadhourlyratesassetoutinArticle
14

Intheviewwetakeofthismatter itisnotnecessaryforustoattemptan

exhaustivedefinitionoftheconceptof unplannedabsences Wewould however makeafew



observationsontheroleofparagraph4 Therationaleunderlyingparagraph4 itappearstous is

thatifasessionalemployeeissentintoteachasalast minutesubstitutefortheregularteacher

thesessionalemployeesresponsibilityfor theclass particularlyintermsofpreparingand

planningtheclassandcorrectingpapers etc isnotnearlythesameasitwouldbeifheorshe

hadoverallresponsibilityfor thecourse Itseemslogicaltoassume asageneralproposition

however thatifasessionalemployeeknowssufficientlyinadvancethatheorshewillbe

replacingtheregularteacher thesessionalemployeewill beexpectedtoprepareanddelivera

betterperformancethanifitisalast minutereplacement This inouropinion wouldappearto

bewhythepartiestotheagreement werenotpreparedtotreatthereplacementoftheregular

teacheronunplannedabsencesasqualifyingforthepurposesofcalculatingthedurationofthe

sessionalemploymentandwhythefinalsentencein paragraph4establishesalowerrateofpay

forsuchwork Accordingly weare inclinedtobelievethatthe reasonwhytheregularemployee

isabsentisoffarlessimportance indecidingwhethertheabsenceis unplanned thanthe

amountofadvancenoticegivenbytheregularteachertomanagementandbymanagementtothe

sessionalemployee

TheevidencewereceivedinrelationtothegrievorsreplacementofMr Kennedy

leftmuchtobedesired Duringthe monthsofMayandJune1993 thegrievorfilledinforhim

whenhewasengagedinunionbusiness nofewerthaneighttimes Somechartswereprepared

forthepurposeofthearbitration onthebasisofTemporaryEmploymentPayrollAuthorizations

inthe employerspossession showingthe daysandhoursthegrievorworkedandthe reasonfor

herworkingeachofthosedaysandhours However nodocumentaryevidencewaspresentedto

establishwhenMr KennedygavenoticetoMs Powell orwhenorbywhomthe grievorwas

askedtoteacheachofMr Kennedysclasses Noevidence oralordocumentary onthese

matterswasadducedrelatingtoanysingle specificoccasion Theevidencepresentedbyboth

partiesconsistedofgeneralitiesaboutthepracticeorprocesswherebyMr Kennedyinformed



MsPowellofhisanticipatedabsencesandwherebyMs Powell orMr Kennedy notifiedthe

grievor andthisevidencewasconflicting

Theevidencewereceivedmakesitimpossibleforustosaywithanydegreeof

confidence inrespectofanyoftheoccasionswhenthegrievorfilledinforMr Kennedy

whetherhisabsencewasunplanned Wesimplydonotknowwhether inanyofthesesituations

Mr Kennedy gaveadequatenoticetoMs Powell asheclaimed orlastminutenotice asMs

Powellclaimed WedonotknowwhetherthegrievorwasassignedtoteachtheclassesbyMs

Powell asMr Kennedyclaimed orbyMr Kennedy asMs Powellclaimed Whatactually

happened itseems tous islikelythatnotallthereplacementsituationswerehandledthesame

wayand twoyearsafter thefact memorieshave faded Wearenotpreparedtoholdthatanyof

thewitnesseswaslackingincredibilityorthatanyofthe testimonyreceivedwasinherently

improbable

Inthesecircumstances wehavenoalternativebut toexaminewhetherthe onus

liesontheemployertoestablishthatthegrievorwasreplacingMr Kennedyontheseoccasions

forunplannedabsences orwhether theonusliesontheuniontoprovethecontrary

AswereadAppendix VIII allworkperformedbyasessionalemployeequalifies

primafacie forthe purposesofthe calculationcalledforbyparagraph1 Paragraph4establishes

anexception inthatitprovidesforacertaintypeofworktobeexcludedfromthecalculation In

thepresentcase theemployerissayingthattheworkperformedbythegrievorwhileshewas

substitutingforMr Kennedyduringhisabsencesatmeetingscomeswithinparagraph4

ItwasheldinReUnited RubberWorkers Local80 UniroyalLtd 1972 24

LAC 408 Palmer thatapartyseekingtobringitselfwithinanexceptiontoageneral

obligationhastheonusofprovingthatithassatisfiedtheexception Althoughthisruleisnot



perhapsasclear cutasitoncewas itcanstillapplyif asamatterofinterpretation whetherofa

contractora statute itmakessensetoallocatetheonustothatparty Oneofthefactorsthatcan

properlybetakenintoaccount inallocatingthe onusofproofinsuchasituationistheease with

whichitcanbeprovedwhetherornottheexceptionisapplicable seeSopinka Lederman

Bryant TheLawofEvidenceinCanada 1992 atpages8490

Aswenoted weareinclinedtoagreewithMr Kennyssubmissionthatonlythe

employercan plan anabsence asthatexpressionisusedinparagraph4 Itseemstousthatthe

evidenceofwhether anabsencewasplannedornotisamatterwithinthepeculiarknowledgeof

the employer Itmightbeimpossibleforthesessionalemployeetoknowbywhatprocessheor

shewasassignedtoteachaparticularclassasasubstituteorhowmuchnoticemanagementhad

oftheabsence Theemployer ontheotherhand necessarilyhas orhashad thisinformation

Thissuggeststousthattheemployershouldbeartheonusofestablishingthat insucha

situation anabsencewas unplanned andwesohold

Inlightoftheevidencewereceived theemployerhasmanifestlyfailedtosatisfy

thatonus Wethereforeintendtocredit thegrievor forthepurposeofcalculatingwhether she

crossedthethresholdreferredtoinparagraph1ofAppendixVIII withallthetimesheworked

fillinginforMr Kennedyandtheotherteacherwhiletheywereattendingunionmeetings

ItwasconcededbytheunionthattheabsencesofMr Kennedyonbereavement

leaveandsickleaveinMay1993were unplanned

Asaresultoftheforegoing weconcludethat inthemonthofMay1993 the

grievorshouldbecredited forthepurposeofthecalculation calledforbyparagraph 1of

AppendixVIII withhavingtaughtforatotalof58hourson13differentdays InJune 1993 she

shouldbecreditedwithhavingtaughtforatotalof62hourson11differentdays



TheemployermaintainsthatneitherMaynorJune1993counts asa fullmonth

ofemploymentsinceamonthofworkcanonlycountasa fullmonth forthepurposesof

AppendixVIII iftheemployeetaughtonatleast15daysinthemonth Thistesthasbeen

endorsed accordingtothe employer incertainawardsrelating tothiscollectiveagreement

specificallyReSt LawrenceCollegeandOntarioPublicServiceEmployees Union Arsenault

grievance awardofarbitratorBrent datedNovember16 1982 andReMohawkCollegeand

OntarioPublicServiceEmployeesUnion Sobczakgrievance awardofarbitratorMitchnick

datedApril30 1993 Itwasalsoimplicitly approvedinarecentaward ReNiagaraCollegeand

OntarioPublicServiceEmployeesUnion LeFaivegrievance awardofarbitratorSwan dated

June22 1995 Thistest theemployermaintains hasbeenconsistentlyappliedandreliedupon

bythe colleges althoughitwasnotfollowedinonerecentcase Itprovidedarational

understandableandpracticalapproachtodetermining theconditionsforsessional employeesto

crossthethresholdintoprobationaryemployment

Theunion ontheotherhand arguesthatalthoughtherequirementtohave

workedon15differentdaysinamonthhasbeenendorsedinsomeawards itisnota

requirementfoundinthecollectiveagreement The 15dayrule theunionobserves was

specificallyconsideredandrejectedinReSt LawrenceCollegeandOntarioPublicService

EmployeesUnion Nutleygrievance awardofarbitrator Mitchnick datedFebruary7 1994

Theunionurgedustofollowthisaward

Therequirementtohaveworkedonatleast15daysinamonthisnotexpressly

statedinAppendixVIII Where wemustask isthesourcefor thisrequirementtobefound

Twodifferentanswershavebeengiveninthe cases andMr Kenny inhissubmissions

suggestedathirdanswer



Inthe StLawrenceCollege Arsenaultgrievance award thearbitrationboard

foundasource forthe 15dayrule inwhatisnowArticle2702Bofthecollectiveagreement

previouslyArticle801 b Atpage7oftheaward theboardwrotethe following

Accordingly whilewecanconcludethat whenArticle801 a speaksofthe
probationaryperiodforfulltimeemployees itreferstotwoyearsofcontinuous
employmentasafull timeemployee wemustlooktothesecondparagraphof
Article801 b todeterminewhatamonthofsuchemploymentmeans That
paragraphsays inpart acalendarmonthinwhichtheemployeecompletes
fifteen 15 ormoredaysworkedshallbeconsidereda fullmonth Therefore
wewouldconcludethatanymonthinwhichthegrievorcompletedfifteenor
moredaysworkedasafull timeemployeeshouldcountasamonthoffull time
employmentforthe purposeofherprobationaryperiod

AvariationonthisthemewasofferedinReMohawkCollege Sobczak

grievance There theboardofarbitrationheldthatthegrievorhadattained12fullmonthsof

full timeemploymentwhicheverofthecompetinginterpretationsoftheterm fullmonth were

adopted Theissuetherewasnotoneofcountingthegrievorshoursanddaysofwork butof

decidingwhetherpartialmonthsatthebeginningandendofacontract couldbecombinedto

makea fullmonth TheemployerhadarguedthatArticle801 b whichallowsforpartial

monthstobe addedtogether wasinapplicable sincesessionalemployeeswerenotsubjecttothe

collectiveagreement However theboardexpressedtheviewthataplausiblewayofdeciding

whetheramonthwasa fullmonth wastouseArticle801 b asa ruleofthumb Thisis

whattheboardwroteatpages 1112

However thereisanotherevenmoreplausiblewayofdealingwiththequestion
Article801 b ofthemainbodyoftheagreement asthepartieshavenoted
specificallyaddressesthistypeofissueforprobationersinthebargaining
unit WearemindfuloftheCollegesargumentthatArticle801 b doesnot
strictlyapplytosessionals who solongastheyremainso arenot coveredbythe
mainbodyofthecollectiveagreement However ifoneweretoaskwhat ruleof
thumb thepartiesindealingwiththisissueofpartmonthcountingunder
Appendix VIII wouldmostlikelycontemplateasareasonablemethodofdoing
so itishardtoignoreasaguidewhatissetoutinArticle801ofthisvery
collectiveagreement



Athirdpossiblesourceoftherequirementthatasessionalemployeemustwork

15daysinamonthforthemonthtoqualifywasidentifiedbyMr Kennyinhissubmissions He

drewourattentiontoAppendixVII relatingtothecalculationofseniority foremployeeswho

hadworkedatpredecessor institutions wherethe 15dayrule wasalsoused Heargued thatit

couldscarcelyhavebeenintendedthatsessionalemployeesshouldacquireseniorityatamore

advantageousratethanemployees whohadworkedforpredecessorinstitutions

The 15dayrule wasnot followed however inReSt LawrenceCollege

Nutleygrievance Theboardofarbitrationinthatcasefeltthataclaimbyasessional teacherto

havecompletedoneyearofprobationaryemploymentshouldnotdependon thehappenstance

ofthenumberofdaysoverwhichtheCollege hadspreadthegrievorshoursorcourses page

10 Thenumberofdaysworkedin themonthwasnotafactorofanyparticularrelevance The

boardsetout atpages1011 howitbelievedsuchmattersshouldbeapproached

Thebetter view itseems tous onfactslikethepresentistodisregardArticle
2702Bentirely asbeingbothlegallyinapplicableandoflittleuseasablueprint
andtoattempttogiveareasonablemeaningtoa fullmonth of fulltime
employment inAppendixVIII Inourview theUnionsapproachdoesthat in
lookingtoseewhetherthecontract employeeonthewholedemonstratesfull time
hours morethan12aweek throughoutthe month onarelativelyconsistent
basis ThatistheUnionsclaim andisall inthiscasethatwehavetodecide The
result inourview isalesscapriciousonethanadoptinganinterpretationthat
leavesittothehappenstanceofhowthe Collegechoosestospreada teachers
coursestodeterminethematter whileatthesametimemaintainingconsistency
withtheessentialpurposeofthe probationaryperiod beingtoprovidethe
employeranopportunitytoassesstheadequacyofateacherthroughhisorher
performanceonthecoursesassigned

Theboardexpressedtheviewthatnoonetestwasalwaysapplicable sinceaccounthadtobe

takenofthegrievorsemploymentpattern Thatisthesignificanceofthewords onfactslikethe

present intheopeningsentenceofthepassagejustquoted Adistinctionwas drawnbythe

boardbetweenacase wheretherewasnocontractofemploymentatallfor theperiodunder

reviewandtherelationshipwasconstantly fluctuating asinthecasebeforeitandasinReSt



LawrenceCollege Arsenaultgrievance andacasewhereasessionalemployee pursuanttoa

contract hadaworkloadthatverymuchresembledthatofaregularfull timeemployee

Paragraph1ofAppendixVIII itappearstous requires firstandforemost an

examinationofthesessional employeesperiodandtermsofappointmentratherthanofthehours

anddaysworkedbyhimorher Theparagraphrefersto afull timeemployeeappointed ona

sessionalbasisforuptotwelve 12 fullmonthsofcontinuousornoncontinuousaccumulated

employmentina24calendarmonthperiod Thus inprinciple thetermsoftheappointment

ie itsdurationandthefull timeornonfull timestatusoftheemployee shoulddetermine

whether thesessionalemployeeattainsbargainingunitstatus

ThiswastheapproachoftheboardofarbitrationinReMohawkCollege

Sobczakgrievance Itnoted atpages910oftheaward thatthegrievorthere unliketheonein

ReSt Lawrence College Arsenaultgrievance wasclearlyappointedbycontract asafull time

employeeonasessionalbasisand sincetheemployerhadtakennostepstoalterthat

relationship hecontinuedtobesoemployed Nothingturned notedtheboardatpage11 on

whattheindividual wasactuallyassignedtododuringaperiodcoveredbyacontractof

employment Theonlyissuefor theboardthereforeinthatcasewaswhetherpartialmonths

could beaddedtogethertocreateafullmonthofsessionalemployment Wealsonotethatthe

boardinReMohawkCollege Sobczakgrievance stated atpage12 thatthe 15dayrule

whenapplicable referredtoamonth withatleast15daysofemployment andnottoamonth

withatleast15daysofactualclassroom teaching Onthislastpoint wehavedifficulty

understandinghowanysignificancecouldbeattachedtothe numberofclassroomteachingdays

or contactdays sincecounsellorsandlibrarians accordingtoArticle101 v ofthe

collectiveagreement couldbeappointedonasessionalbasis Woulditnotbe incongruousto

creditsessionalcounsellorsandlibrarianswith alltimeworkedandtocreditsessionalteachers

onlywithcontacttime



Thesameapproachoffocusingonthetermsofappointmentwasfollowedinthe

recentaward inReNiagaraCollege LeFaivegrievance There theboardofarbitrationhadto

decidewhetherthegrievor whohadbeenundercontractforall14workingdays inthe monthof

December couldcountthatasafullmonthfor thepurposesofattainingthestatusofa

bargainingunitmember Theboardexaminedthatquestioninterms notofthenumberofdays

orhourshetaught but ofthedurationofthesessionalemploymentrelationship

Itappearstousthatthepreoccupationwiththenumberofhoursanddaysworked

bysessionalemployeesproperlyarisesonlywheretheemployeecannotpassthethresholdonthe

basisofhisorhertermsofappointment andparticularlywherethesessionalemployeescourses

andhoursofworkfluctuate withtheteacherpickinguphoursorcoursesastheacademicyear

progresses Arbitrationboards havenotabortedtheirinquirywhenthe termsofappointmentdo

notsupportthecrossingofthethreshold buthavelookedatthehoursanddaysworkedbythe

employeeWhile inourview thereislittleornojustificationinthelanguageofAppendixVIII

forconcludingthatasessionalemployeecanpassthethresholdbyvirtueofthenumberofhours

anddaysheorsheactuallyworks therehasbeenageneralacceptancebythepartiesandby

arbitrationboardsofthelegitimacyofthissortofcalculation Itwouldappearthatthereasonfor

thisunanimityistobefound notinthelanguageofAppendixVIIIorintheotherprovisions

citedin argument butintheperceiveddangerofemployersabusingtheirrecoursetosessional

employees adangerwhichthepartiesthemselveshaverecognizedinArticle203A BandC

Theseprovisionsreadasfollows

203ATheCollegewill givepreferencetothedesignationoffulltimepositions
asregularcontinuingteachingpositionsratherthansessionalteachingpositions
including inparticular positionsarisingasaresultofnewpostsecondary
programssubjecttosuchoperational requirementsasthe qualityofthe programs
enrolmentpatternsandexpectations attainmentofprogramobjectives theneed
forspecialqualificationsandthemarketacceptabilityoftheprogramsto
employers students andthecommunity TheCollege willnotabusesessional
appointmentsbyfailingtofillongoingpositionsassoonaspossiblesubjectto
suchoperationalrequirementsasthequalityoftheprograms attainmentof



programobjectives theneedforspecialqualifications andenrolmentpatterns
andexpectations

203BTheCollege willnotabusetheusageofsessionalappointmentsby
combiningsessionalwithpartial loadserviceandtherebymaintainingan
employmentrelationshipwiththeCollegeinorder tocircumventthecompletion
oftheminimum12monthssessionalemploymentina24monthperiod

203CIftheCollegecontinuesafulltimepositionbeyondonefullacademic
yearofstaffingthepositionwithsessionalappointments theCollegeshall
designatethepositionasaregularfull timebargainingunitpositionandshallfill
thepositionwithamemberofthebargainingunitassoonasapersoncapableof
performingtheworkisavailableforhiringonthis basis

Thedifficultyfacingboardsofarbitrationincaseswherehoursanddaysofwork

fluctuate andthereasonfortheconfusioninthe case law isthat whilethereisageneral

acceptanceofthenotionthat regardlessofthetermsofappointment hours workedcanbeadded

uptoproduce fullmonths of fulltimesessionalemployment AppendixVIIIoffersno

guidanceonthemethodofdoingso See eg thetwoawardsinReSt LawrenceCollege

Nutleygrievance

Thepresentcase however doesnotrequireustoexamineanyofthecompeting

formulaefordeterminingwhatconstitutesa fullmonth Asnotedearlier thegrievorwas

appointed inJanuary1993 toteachacourseknownasENL5950forthe periodfromJanuary5

toJune18 1993 ThemonthofMay1993 whichisentirelywithintheperiodofthegrievors

assignmenttoteachthiscourse mustcount itseemstous asa fullmonth ofemployment

Everydaythatmonth thegrievorwasemployedasasessionalemployeeasaresultofthis

assignment ItwouldbetorturingthelanguageofAppendixVIII paragraph1 andintroducing

notionsalientothe Appendix toholdthatamonth thatwascompletelyencompassedbyan

assignmentasasessionalemployeewasnotafullmonthofsessionalemployment

This understandingoftheterm fullmonth issupportedbyboththe awardinRe

LoyalistCollegeandOntarioPublicServiceEmployeesUnion Daniels grievance awardof



arbitratorDelisle datedFebruary 7 1985 andthedissentbytheemployersnomineeinthat

case

Thequestionstillremains however whetherthegrievorshouldbeconsideredas

a full timeemployee forthatmonth

Whilethegrievorwasnotappointedasafull timeemployee thecase law

recognizes asdidthesubmissionsfrombothMr KennyandMrLeeb thatasessional

employeewhoworksfull timehoursinafullmonthofemploymentisentitledtocountthe

monthforthepurposesofpassingthethreshold

Wesetoutearlierin thisawardthehoursthegrievorworkedinMay1993

AccordingtotheevidencewereceivedandourdeterminationthatMr Kennedysabsencesto

attendunionmeetingscouldnot beregardedas unplanned absences thegrievormustbe

creditedwith58hoursworkedinMay1993 Thosehoursweredistributedthroughout themonth

asfollows

WeekstartingMay3 7hours
WeekstartingMay10 13hours
WeekstartingMay17 15hours
WeekstartingMay24 21hours
May31 2hours

Themeaningof fulltime asitappliestoteachers wasconsideredinReSt

LawrenceCollege Arsenaultgrievance Wehavenoreasontoquestionthelogicorthe

rationaleforthedefinitionfoundinthataward whichwereexpresslyendorsed bytheparties in

theirsubmissionstous Itwasheldinthatawardthat fulltime meantteachingfor a more

than6hoursperweekand b notbetween7and13hoursperweekonaregularbasis Atthe

timeofthataward thedefinitionof partial load foundinArticle303 b ofthe collective

agreementtheninforce setout atpage6oftheaward extendedtoemployeeswhotaught upto

andincludingthirteen 13 hoursperweekonaregularbasis Thishassincebeenchanged



underArticle1404˚Aofthecurrentagreement quotedearlierinthisaward ateacherispartial

loadifheorsheteaches uptoandincluding12hoursperweekonaregularbasis Asaresult

ofthe changeinthe termsoftheagreement wewoulddefine fulltime asteaching for a more

than6hours perweekand b not between7and12hours perweekonaregularbasis

Wethereforeholdthatthe grievorwasemployedasafull timeemployeeduring

themonthofMay1993 Sincethiswasalsoa fullmonth ofemployment thegrievorcan

includethe monthofMay1993inhercalculationofwhethershepassedthethreshold

Thisconclusionmakesitunnecessaryforustoexaminewhetherthe monthof

June1993alsocounts

Wethereforedeclarethatthe grievorcontinued inemploymentasasessional

employeeformorethantheperiodsetoutinAppendixVIII paragraph1 andthatshemustbe

consideredashavingcompleted thefirstyearofherprobationaryperiodandasbeingcovered by

the collectiveagreement Asrequestedbythe

parties weremainseizedforthepurposeofresolvinganydisputesarisingfromthe

implementationofthisaward

DATEDatThornhill Ontario this1stdayofMarch1996

MichaelBendel
Chair

IconcurIdissent
RonCochrane
UnionNominee

IdissentIconcur
HughJohnCook

DISSENTATTACHED EmployerNominee


